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Rights Purchaser Stolen Travelers’ Checks 


bank which purchases travelers’ checks good faith 
and for value can enforce them against the express company 
which they were issued, although they were stolen from 
the bank which held them for sale the express company’s 
agent and, although the time the stealing, they were 
blank the purchaser’s signature and counter-signature. 
This was decided the Supreme Court Oklahoma 
American Express Co. Anadarko Bank Trust Co., 
Pac. Rep. (2d) 55. 

seems that, spite the great number travelers’ 
checks being sold and the considerable number banks being 
robbed, this particular question had been passed upon 
court last resort only once before. the case City 
National Bank Galveston American Express Co., 
Rep. (2d) 278, the Commission Appeals 
decided, upon statement facts similar the one presented 
the Oklahoma decision referred above, that the pur- 
chaser stolen travelers’ checks could not enforce them 
against the issuing express company. 

The checks involved the Oklahoma case were issued 
the American Express Company through its agent, Gorham 
State Bank Gorham, Kansas. The bank was held and 
robbed, the robbers taking everything the bank’s safe, in- 
cluding the travelers’ checks which the bank had previously 
received from the express company. The checks, the time 
they were stolen, were blank the purchaser’s signature 
and counter-signature. They were apparently wrongfully 
filled someone later and were eventually cashed the 
similar decisions see Banking Law Journal Digest (Fourth 


Edition) §355. 
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Anadarko National Bank Trust Company. The bank paid 
full value for the checks and, course, had reason 
believe that the checks were not valid and regular every 
way. The American Express Company brought this action 
against the Anadarko Bank recover the amount certain 
other travelers’ checks which had sent that bank and 
which had not been accounted for. The Anadarko Bank 
interposed counter-claim for the amount the stolen trav- 
elers’ checks which had cashed and the question presented 
the court was whether not was entitled recover 
this claim. stated, was held that the company was 
responsible the bank for the amount the checks, 


Under section the Uniform Negotiable Instruments 
Act, instrument not valid and enforceable until has 
been delivered the person for whom intended. But, 
the instrument comes the hands holder due course, 
valid delivery conclusively presumed. 

This section refers, however, only instruments which 
are complete every essential detail. would not apply, 
for instance, instrument which was blank payee 
amount. But where complete instrument stolen and 
negotiated holder due course, the latter can enforce 
against all prior parties notwithstanding the lack 
delivery. The instrument, course, must payable 
bearer must taken the person whom payable 
that possible transfer without forging indorse- 
ment. 

With respect incomplete instruments, section the 
Uniform Negotiable Instruments Act provides: 


Where incomplete instrument has not been delivered will 
not, completed and negotiated without authority, valid 
contract the hands any holder, against any person whose 
signature was placed thereon before delivery. 


The express company contended that their travelers’ 
checks came within the meaning this provision and that, 
therefore, the defendant bank, although purchaser due 
course, gained rights under the checks. This contention 
was based the fact that, the time the checks were stolen, 
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the purchaser’s signature was lacking. The court decided that 
this contention could not maintained. The checks also 
contained blank space for the purchaser’s counter-signature 
and blank spaces for the place which and the time 
which the checks are cashed. court pointed out that 
while, the time traveler’s check delivered the pur- 
chaser, ordinarily required write his signature the 
space provided for that purpose, should fail so, 
there nothing prevent his writing his name later. 
The instrument complete without the purchaser’s signature 
that there remains nothing done either the express 
company its issuing agent. The following paragraphs 
are quoted from the court’s opinion: 


The essential facts are not serious dispute. The plaintiff does 
world-wide business certain instruments which they denominate 
travelers cheques. instruments are similar size and shape 
the national currency and are designed take the place cur- 
rency and pass current money. order promote and facili- 
tate such business, the plaintiff maintains and operates offices and 
agencies principal cities and towns throughout the civilized world. 
furnishes such offices and agencies with supplies said travelers 
cheques; these vary only the denomination and the identifying 
numbers placed thereon but are the same general pattern and 
form, and are ordinarily the following language: 


“U. Dollar Travelers Cheque 
When countersigned below 
with this 
NO. 000 000 
cipher, cipher, cipher 
cipher, cipher, cipher 


Before cashing write 
here city and date. 


“AMERICAN EXPRESS COMPANY. 

“Affiliated with the Chase National Bank the City New 
York, its paying agencies. 

“Pay this cheque from our balance the order 

“In United States: Ten Dollars. 

“In all other countries current buying rate for bankers’ 
cheques New York. 

“Geo. Weston, Treasurer. 
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here 
presence person cashing 


“This cheque redeemable only the company’s offices and 
bankers United States.” 


These cheques are engraved and lithographed large quantities 
and sent out the respective offices and agencies the above form 
with directions the office agent guard and protect the same 
they would other bearer securities. During the year 1931, the 
plaintiff furnished its agent, Gorham State Bank Gorham, Kan., 
with number travelers cheques substantially the form above 
set forth. This bank was held and robbed October 1931. 
The robbers took everything the safe, including all the travelers 
cheques therein which belonged the plaintiff. December 31, 
1931, the defendant cashed for Dunn, one its customers, 
certain travelers cheques which bore the signature Roy Bison 
the space designated for that purpose the upper corner 
each instrument and the countersignature the same party the 
lower left hand corner each instrument. developed that these 
cheques were part those which the plaintiff had previously de- 
livered the State Bank Gorham and the evidence supports the 
contention the plaintiff that they were stolen from said bank and 
that the name, “Roy Bison,” was written the spaces provided 
for signatures and countersignatures and that they were then nego- 
tiated the defendant. conceded that the defendant was 
innocent purchaser said cheques for full value and due course 
business. The plaintiff contends, however, that not liable 
said cheques the defendant for the reason that the cheques 
delivered the State Bank Gorham were incomplete instruments 
within the Negotiable Instruments Law and that there was never any 
delivery said instruments within the contemplation the Negoti- 
able Instruments Law. will discuss these contentions their 
inverse order. Under the Negotiable Instruments Law where instru- 
ment the hands holder due course valid delivery thereof 
all parties prior him make them liable him con- 
clusively presumed. Section 11315, 1931 (48 Okl. St. Ann. 
36). The fact that complete instrument stolen from its maker 
prior its delivery does not constitute defense against bona 
fide holder for value. Angus Downs, Wash. 75, 147 630, 
1915E, 351; and was said Gruntal United States 
Fidelity Guaranty Co., 254 468, 173 682, 684, 
Negotiable Instruments Law, holder due course negotiable 
paper takes good title even from thief.” 
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the travelers cheques were complete instruments within the 
meaning Negotiable Instruments Law the time they were stolen 
from the Gorham State Bank, any question delivery eliminated 
from further consideration. 

the other hand, the Negotiable Instruments Law (section 11314, 
1931 (48 Okl. St. Ann. 35), provides: incom- 
plete instrument has not been delivered will not, completed and 
negotiated without authority, valid contract the hands 
any holder, against any person whose signature was placed there- 
before delivery.” 

the case National Bank Galveston American 
Express Co. (Tex. Com. App.) (2d) 278, affirming Ameri- 
can Express Co. City National Bank (Tex. Civ. App.) 
(2d) 886, similar travelers cheques the plaintiff were held 
incomplete until the signature purchaser thereof had been affixed 
thereto. These cases appear the only instances where the 
courts have passed upon the exact question herein involved. With 
all due deference the Texas courts, find ourselves unable 
agree with the conclusion reached them, with respect the nature 
travelers cheques while the hands selling agency. will 
noted from examination the form the travelers cheque above 
shown that when the cheques are delivered the selling agency that 
while has thereon four blank spaces which are filled out 
the person using the cheques that there remains nothing done 
either the company its issuing agent. the time de- 
livered the purchaser ordinarily required write his signa- 
ture the space provided for that purpose the upper left-hand 
corner. Should omit so, however, there nothing the 
face the instrument which would prevent his completing later. 
the contrary, the instrument provides that the signature ap- 
pearing the space left for that purpose the upper left- 
hand corner shall the sign manual the rightful holder and 
that the same signature the space provided for that purpose 
the lower left-hand corner shall constitute the countersign 
whereby all doubts are dispelled and any payee said instru- 
ment assured that can accept the same with the same freedom 
that would the tender actual money currency. The instru- 
ment provides further that the name the city where and the date 
which the cheque cashed together with the name the payee 
are inserted the original holder the time cashing. 
Plaintiff effect concedes that when the signature constituting the 
sign manual affixed the presence the issuing agent that all 
other blanks the instrument may thereafter completed away 
from the issuing office and without any way affecting the validity 
the instrument. the signature appearing the sign manual 
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must placed the instrument the presence the issuing 
agent before such instrument can deemed complete, then the issuing 
agent should required attest such fact, otherwise party 
tendered such cheque can have way telling whether the signature 
thereon that purchaser that thief. Otherwise lacking 
such, person would very foolish indeed accept any travelers 
cheque which might tendered him. This would contrary 
the intent and purpose the plaintiff since the plaintiff every 
way possible seeks have its cheques take the place money and 
pass current money. order accomplish this has deliber- 
ately prepared these travelers cheques such manner assure 
the person accepting them that the countersignature the lower 
left-hand corner the instrument the same that the signature 
the upper left-hand corner that may accept the instrument 
without hesitation and without fear any latent defect imper- 
fection. When the person cashing such cheque has met the require- 
ments imposed upon him the instrument itself, should not 
required back thereof his peril. Likewise the cheques are 
take the place money and pass current money they should 
subjected the same rules and immunities which rest upon money 
under like circumstances. The great weight authority supports 
the rule that when one comes into possession stolen money bona 
fide and for valuable consideration that his title thereto superior 
that the true owner. See First National Bank Birmingham 
Gibert Clay, 123 La. 845, 846, So. 593, 
631, 131 Am. St. Rep. 382, and notes under the citation. 

held that treasurer’s notes printed and ready issue which were 
stolen and placed circulation passed title bona fide purchaser 
for value since the notes were intended circulate and take the 
place money. This the general rule. See pp. 1000 
and 1001, par. 210. 

the case before find that the defendant accepted the 
travelers cheques the plaintiff money and that the defendant 
was without any knowledge possible knowledge any infirmity 
therein. The instruments their face were genuine, and under these 
circumstances the plaintiff was precluded from denying liability. 
The judgment the trial court was all respects proper. 
Judgment affirmed. 


the April issue the page 385 appears 
another important decision involving travelers’ checks, Mellon 
National Bank Citizens Bank Trust Company, Fed. 
Rep. (2d) 128. this case was held that bank which 
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holds checks for sale agent the issuing corporation will 
liable the issuing corporation for the amount the 
checks the event their being stolen. 

the case Peoples Savings Bank Grand Haven 
American Surety Company, Fed. Supp. 911, was de- 
cided that travelers’ checks, held bank for sale agent 
the issuing bank, under trust receipt making the holding 
bank liable for loss theft the checks, are covered 
banker’s blanket bond insuring the agent bank against loss 
through the robbery “securities.” 

The word “securities” was defined the bond follows: 
“money orders (express, postal, pension, bank), bonds, de- 
bentures, scrip, warrants, checks, coupons, drafts (demand 
and time), bills exchange, acceptances, promissory notes, 
certificates deposit, certificates stock, warehouse receipts, 
bills lading, and all other instruments negotiable char- 
acter, respects which, negotiated, the Insured would have 
recourse against innocent holder.” 

Although travelers checks were not specifically mentioned 
the above definition, the court held that these instruments 
came within its purview. Travelers’ checks are neither novel 
nor unusual and, the insurance company wished make 
exception them, should have done clear and 
explicit statement the bond. 

This decision was published the November 1936, 
JOURNAL page 917. 


Deduction Bad Debts from Gross Income 


The Bureau Internal Revenue has ruled the effect 
that Treasury Decision relating debts charged off 
banks other corporations obedience orders 
Federal State supervisory authorities, applicable 
debts charged off banks accordance with orders 
examiners the Federal Deposit Insurance Corporation. 

The ruling which was made Morrison Shafroth, Chief 
Counsel the Bureau Internal Revenue, follows: 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1429. 
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Advice requested relative the applicability Treasury 
Decision 4633 charge-offs debts ordered Federal Deposit 
Insurance Corporation examiners. 

Treasury Decision 4633, embodied article (k)-1, Regula- 
tions 94, provides that: 


“Where banks other corporations which are subject super- 
vision Federal authorities (or State authorities maintaining 
substantially equivalent standards) obedience the specific orders 
such supervisory officers charge off debts whole part, such 
debts shall conclusively presumed, for income tax purposes, 
worthless recoverable only part, the case may be, but 
order that any amount the charge-off may allowed deduc- 
tion for any taxable year must shown that the charge-off took 
place within such taxable year.” 


The Banking Act 1935 (49 Stat., 684) authorizes the Federal 
Deposit Insurance Corporation and its board directors: 
make examinations and require information 
and reports from banks, 


[to] appoint examiners who shall have 
power, behalf the corporation, examine any insured State 
nonmember bank (except district bank), any State nonmember bank 
making application become insured bank, and any closed insured 
bank, whenever the judgment the board directors examina- 
tion the bank necessary. Such examiners shall have like power 
examine, with the written consent the Comptroller the Cur- 
rency, any national bank district bank, and, with the written 
consent the Board Governors the Federal Reserve System, 
any State member bank. such examiner shall have power 
make thorough examination all the affairs the bank and 
doing shall have power administer oaths and examine and 
take and preserve the testimony any the officers and agents 
thereof, and shall make full and detailed report the condition 
the bank the corporation. 


The Federal Deposit Insurance Corporation being agency 
the Federal Government, held that its officers and examiners 
exercising their authority examine and require information 
banks pursuant the foregoing provisions the Banking Act come 
within the classification Federal supervisory officers contem- 
plated Treasury Decision 4633, supra. Accordingly, applying 
that Treasury decision, charge-offs made obedience orders 
such officers and examiners should treated the same manner 
similar charge-offs made the direction other Federal authorities 
exercising supervision over banks other corporations. 


THE BANKING LAW JOURNAL 425 


Withdrawal Deposit Prior Closing Bank 


The payment check national bank depositor 
the morning the day which the bank 
does not constitute preference recoverable the bank’s 
receiver, unless appears withdrawal was prompted 
knowledge acquired result some official connection 
with the bank knowledge communicated the depositor 
director employee the bank. Kelley Paul Cloth- 
ing Shoe Co., Supreme Court Wisconsin, 271 
Rep. 

this case corporation was depositor 
the Hurley National Bank. One Kyle, stockholder the 
defendant company, was also director the Iron Exchange 
Bank. Kyle heard:that the officers the two banks had been 
contemplating merger and communicated this informa- 
tion the defendant company. ‘The defendant thereupon 
cashed check for $6,000 upon the Hurley National Bank 
which carried account, and deposited the money 
the Iron Exchange Bank. The Hurley bank closed for 
good the afternoon the same day. was testified 
officer the defendant company that purpose 
making the withdrawal was that the company’s funds 
“wouldn’t tied case merger anything ‘like that 
came up.” receiver brought suit recover $1,500 from 
the defendant, the amount due after crediting 
the defendant with the amount the dividends which 
was entitled creditor the bank. held that 
these circumstances there had been preferential payment 
and that the receiver was not entitled recover. The follow- 
ing paragraphs are quoted from the court’s opinion: 

bank may actually insolvent the time payment made, 
but that fact does not make the payment null and void and therefore 
recoverable preferential payment. was held McDonald, 
receiver, etc., Chemical National Bank, 174 610, Ct. 
787, Ed. 1106. The court said: 


can finding that the payments and remittances made 
the Chemical National Bank the dates above mentioned were made 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §160. 
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bank, based the mere allegation that the Capital National 
Bank was actually insolvent, and that its insolvency must have been 
known its officers. matter common knowledge that banks 
and other corporations continue, many instances, their 
regular and ordinary business for long periods, though condition 
actual insolvency, disclosed subsequent events. cannot 
surely said that all payments made the due course business 
such cases are deemed made contemplation in- 
solvency, with view prefer one creditor another. There 
often the hope, that only the credit the bank can kept 
continuing its ordinary business and avoiding any act insol- 
vency, affairs may take favorable turn, and thus suspension 
payments and business avoided. 

“The Chemical National Bank was more preferred these 
remittances several days before suspension than were the depositors 
whose checks were paid hour before the doors were closed. Indeed, 
stipulated that the Capital National Bank continued transact 
its usual and ordinary business the close banking hours 
January 21, 1893.” 

Decisions rendered the federal courts similar controversies 
subsequent the McDonald Case, supra, state the applicable rule 
thus: “If the financial condition bank such that actual 
act insolvency imminent, and the officers the bank know 
ought know this condition, payment creditor depositor 
void not made the ordinary course business; intent 
prefer presumed under such conditions, and rule the creditor 
and depositor need not know the imminency the act insol- 
vency.” Nelson Lewis A.) (2d) 521, 523. See, also, 
Rucker Kokrda (C.C. A.) (2d) 73; Aycock Bradbury 
(2d) 14; Kullman Co. Woolley (C.C. A.) 
(2d) 129; Roberts Hill (C. C.) 571. 

The rule those cases now appears have the approval 
the Supreme Court the United States. the very recent case 
Mechanics Universal Joint Co. Culhane, Ct. 81, 84, decided 
November 1936, the court, speaking through Mr. Justice Brandeis, 
said: “It true that ordinarily payment made bank 
depositor the usual course business not recoverable, even 
though the bank was then clearly insolvent.” 

Under these decisions, the controlling question would seem 
whether the defendant’s check for $6,000, which was presented the 
bank the morning June 18, 1932, was paid the bank the 
“usual course business.” While appears that during the fore- 
noon that day the deposits were segregated (probably upon the 
advice the deputy examiner precautionary measure) all 
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checks presented the bank for payment its customers were 
promptly paid without question and what must held 
the usual course business. The rule enunciated the federal 
courts, supra, however, not broad enough include payment 
made officer the bank who has knowledge that insolvency 
officer the bank) officer, even though made what otherwise 
might appear the usual course business. the Mechanics 
Universal Joint Case, supra, the defendant had balance the 
Manufacturers Bank Friday, June 12, 1931, amounting 
$65,224.30. that day check for $24,761.12 was drawn pay- 
able another bank the same city and was sent there for deposit 
defendant’s account. During that day the Manufacturers Bank 
conducted its business usual, accepted deposits, honored checks 
and met all demands. that time had not committed act 
insolvency. was, however, insolvent and known its officers 
so. closed its doors the following day. check 
question was drawn the president the defendant company who 
was then and for two years prior thereto had been director the 
Manufacturers Bank and fully knew its precarious condition. 
was held that the payment was not made the usual course 
business and constituted preference. The court said: 

“One the objects the national bank system secure, 
the event insolvency, just and equal distribution the assets 
national banks among unsecured creditors, and prevent such banks 
from creating preferences contemplation their failure. Compare 
First National Bank Colby, Wall. 609, 613, 614, Ed. 687; 
Davis Elmira Savings, Bank, 161 275, 284, 290, Ct. 
(12 91), prohibits preferential payments. That pro- 
hibition not directed solely managing officers. The duty not 
defeat the just and equal distribution the assets commanded 
the act rests upon all who obtain such knowledge reason their 
connection with the bank—upon directors and employees well 
oath that ‘will not knowingly violate willingly permit 
violated any the provisions this Finn Brown, 142 
oath and the duty under 5242 (12 91), which 
imposed, when used knowledge the bank’s perilous condition, 
gained his position trust, cause the withdrawal funds 
his company, with view assuring preference over other 
depositors who lacked that knowledge. 

have occasion decide whether stranger would 
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liable for preference, if, without suggestion from any officer 
employee the bank, withdrew his deposit because rumor 
suspicion insolvency. true that ordinarily payment made 
bank depositor the usual course business not 
recoverable, even though the bank was then clearly insolvent. Com- 
pare McDonald Chemical National Bank, 174 610, Ct. 
787, Ed. 1106. But the payment here question was not 
made the usual course business; and the company was not 
stranger. Its president and manager was director the bank; 
such acquired confidence knowledge its perilous condition; and, 
violation his statutory duty director, used that knowledge 
for the purpose preferring his company. the deposit withdrawn 
had been Ekstrom’s own name, would, obviously, have been 
obliged return it. The company better position. Com- 
pare McCaskill Co. United States, 216 504, Ct. 386, 
Ed. 590; Curtis, Collins Holbrook Co. United States, 262 
statute, have occasion decide whether would liable also 
general principles law equity. Compare Yates Jones 
National Bank, 206 158, 178, Ct. 638, Ed. 1002; 
Bowerman Hamner, 250 504, 510, Ct. 549, Ed. 
1113.” 

From this case. clear that payment check bank, 
before its doors are closed, constitutes preference the withdrawal 
was prompted knowledge acquired result some official 
connection with the bank knowledge communicated deposi- 
tor officer, director, employee bank contemplating 
insolvency. payment withdrawal made under such circumstances 
held not one made the usual course business. The Su- 
preme Court left open the question whether stranger who withdrew 
his deposit because rumor suspicion insolvency without 
suggestion from officer employee the bank would liable 
for preference, clearly intimating, however, that there would 
such liability. 

this case, Kyle was not director the bank but was 
director the Iron Exchange Bank. The court specifically found 
that while the officers the defendant must have had suspicion 
that the affairs the bank were not good financial condition, 
was unable find from the evidence that they knew the bank would 
soon have close for liquidation. That finding must accepted 
verity this case, since clearly supported the evidence. 
must also taken verity that information concerning the 
actual condition the bank was communicated Kyle either 
officers the bank the officers the Iron Exchange Bank. 
clear that enough information came Kyle director 
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the Iron Exchange Bank give rise suspicion that the affairs 
the bank were not financially satisfactory. Rucker Kokrda, 
supra, the Supreme Court addressed itself question somewhat 
similar this when said: “There proof that had 
any inside information the bank’s Rucker 
undoubtedly shared the nervousness the community about the 
and withdrew his funds that account, but that all.” 

The trial court further found that the cashier the bank knew 
that the withdrawal $6,000 currency that day would 
probably nearly exhaust the cash then hand but there was 
specific design the part the cashier other officers the bank 
prefer the defendant’s claim over other creditors. That finding 
must likewise treated verity, since there evidence support 
it. not suggested plaintiff’s counsel that the cashier any 
officer employee the bank induced prompted the defendant 
withdraw the $6,000 “with view prefer other creditors 
the bank with view prevent the application its assets 
the manner prescribed law.” While officers the defendant knew 
the proposal the bank consolidate with the Iron Exchange 
Bank, that proposal did not necessarily spell insolvency. our 
conclusion that since the findings the trial court are not against 
the great weight and clear preponderance the evidence, its findings 
should not disturbed. 


Bank Liable Allowing Corporate Check 
Deposited Officer’s Account 


The courts continue hold that bank, which permits 
officer corporation deposit his individual checking 
account checks payable the order the corporation liable 
the officer acts without authority the board directors 
and fails account the corporation for the proceeds 
the checks. 

quite safe say that transactions this character, 
generally very innocent appearance the surface, consti- 
tute one the most prolific sources legal liability banks. 
The officer depositing checks this manner may the chief 
executive the corporation and supreme control all 
its affairs. must remembered, however, that the checks, 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §388. 


430 THE BANKING LAW JOURNAL 


their proceeds, really belong the corporation and that 
corporations are quite likely have creditors. The trouble 
starts when the corporation finds itself financial difficulties 
and the creditors come asking what has become the 
corporate assets. The bank which permits corporate officer 
deal this manner with corporate funds put upon notice 
that the officer presumably acting without authority. When 
turns out later that the officer has used the corporation’s 
money for his own purposes, the bank must answer the 
creditors. 

article this subject, which referred number 
cases where banks were held liable for permitting 
corporate officials deposit corporate checks their indi- 
vidual accounts was published the April issue beginning 
page 262. 


The most recent instance this kind found decision 
the Supreme Court New Jersey, Westherhoff Citi- 
zens Trust Co., 190 Atl. Rep. 84. The judgment against the 
bank this case amounted more than $120,000. The 
court does not waste much time citing quoting from the 


authorities. The court simply states that the theory the 
plaintiff (receiver the corporation) the effect “that the 
defendant (bank), crediting the proceeds these checks 


> 


the accounts officers, converted the proceeds,” which were 


the property the corporation, correct. 
The following paragraph quoted from the court’s 
opinion: 


Plaintiff the trustee bankruptcy the Star Silk Dyeing 
Company. Before its adjudication, had account the defend- 
ant trust company. The principal officers the Star Silk Dyeing 
Company were Henry Nazzaro, president, and Emilia Nazzaro, secre- 
tary. These officers had individual accounts the same trust com- 
pany. From time time during the periods set out the com- 
plaint, checks payable the order the Star Silk Dyeing Company 
its debtors were indorsed various form and style these officers 
and deposited with the defendant for collection their personal 
accounts, and the proceeds, when collected, credited them. This 
sum, represented thirty-four checks, aggregated $120,326.87. The 
plaintiff brings this action recover that sum upon the theory that 
the defendant, crediting the proceeds these checks the accounts 
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the officers, converted the proceeds which were the property 
the Star Silk Dyeing Company, whose rights plaintiff succeeded. 
This theory sound and supported authority. Singer Sewing 
Machine Company Citizens’ National Bank Trust Co. Engle- 
wood, 111 Law, 199, 168 (Sup. Ct. 1933, Perskie, J.), 
affirmed 112 Law, 497, 171 796 (Err. App.), opinion 
below. Compare sections and the Uniform Fiduciaries Act, 
1927, (Comp. St. Supp. 1930, 222—23a (4) 
(9), and cases considered thereunder. Robbins Passaic 
National Bank Trust Co., 109 Law, 250, 160 418, 
(Err. App. 1932, Lloyd, J.); New Amsterdam 
Casualty Co., etc., National Newark Essex Banking Co., etc., 
117 Eq. 264, 175 609 (Chancery 1934, Backes, C.), 
119 Eq. 540, 182 824 (Err. App. 1936), 
opinion below. 


Trustee Surcharged with Investment Losses 


trustee under will, who invests funds the estate 
contrary the express provisions the will, will sur- 
charged with any loss ensuing the estate. Rolston’s 


Estate, Surrogate’s Court, New York County, 294 
Supp. 112. 

The will this case, which was probated 1925, created 
trust for life favor the testator’s daughter and named 
trust company trustee. The will limited the trustee, 
the matter making new investments, real estate mort- 
gages and investments legal for savings banks. authorized 
the trustee retain securities possessed the testator the 
time his death and provided that investments the trust 
fund during the life the testator’s daughter should 
changed only with her consent writing. 

There came the trustee’s hands 125 shares Farmers’ 
Loan Trust Company. One hundred and five these 
shares were sold the trustee April, 1929, about $1,900 
The remaining shares were held because infor- 
mation concerning proposed merger between the trust com- 
pany and the National City Bank which each stockholder 
the trust company would receive five shares the City 


NOTE For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §478. 
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Bank stock for each share the trust company stock held 
him. Later, the shares were deposited under the reorgani- 
zation agreement and the trustee received 100 shares Na- 
tional City Bank stock. The trustee neglected secure the 
consent writing the life beneficiary before making this 
exchange. appeared that, the time the exchange 
stock, the City Bank shares were selling approximately 
$400 and that, the time the trial, the market price was 
approximately $38 share. 

This matter, the first place, was sent referee, who 
surcharged the trustee with $38,000 the theory that the 
trustee should have sold the shares trust company stock 
the time sold the 105 shares April, 1929. The Surro- 
gate agreed that the trustee should surcharged but held 
that the basis for computing the amount the surcharge 
should the value the trust company shares the time 
when they were exchanged for shares the National City 
Bank. 

The following paragraphs are quoted from the court’s 


opinion: 


The first issue presented for determination whether the trustee 
should surcharged with respect 100 shares stock the 
National City Bank New York, presently held part the 
corpus the trust. 

Under paragraph fifth the will, the testator restricted his 
trustee the making new investments mortgages real estate 
located the city New York and investments legal for savings 
banks. the provisions his testamentary instruments, author- 
ized the retention securities possessed him the time his 
death, for second codicil the will, provided: “It 
desire that the investments said trust fund shall, during the life 
said daughter, Helyn Rolston Wilson, only changed with 
her consent writing.” Mrs. Wilson the life tenant the trust 
and one the objectants here. 

The referee correctly held that the restrictions the power 
and authority the trustee sell change investments was man- 
datory, and not precatory permissive. Although the paragraph 
the codicil quoted above begins with the words, “It desire,” 
its entire context evidences the intention require the written con- 
sent the daughter imperative. Olcott’s Will (Matter 
City Bank Farmers’ Trust Co.), 293 267, Wingate, This 
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purpose particularly emphasized the requirement that change 
should made only with her consent writing. short, the testa- 
tor said the trustee, “You shall not sell exchange the securities 
which have left death, except written permission 
daughter.” The trustee was thereby protected against surcharge 
the daughter refused give such consent. the trustee, however, 
sold exchanged without the written consent the daughter, 
became liable surcharge. Furthermore, hold that under the 
terms the will the trustee was not required urge the life tenant 
give her consent writing. Information disclosure her 
the advisability sale exchange might have been required. Her 
reasons for her refusal nonaction, where full disclosure the 
facts was made her, are immaterial. The testator himself imposed 
condition precedent, and under his plan his daughter alone possessed 
the widest discretion give her written authority refuse it. 
Moreover, under his mandate, her nonaction absolved the trustee 
from attacks every other person interested the estate. 

The evidence before the learned referee disclosed that 125 shares 
the Farmers’ Loan Trust Company were received the trustee 
from the executors, July 16, 1925. They were then valued 
$425 per share. The trustee continued hold the stock until April 
1929, when shares were sold, them $1,900 per share 
and $1,905 per share. The following day, April 1929, 
shares were sold $1,900 per share. There remained within the 
trust shares the stock the Farmers’ Loan Trust Company, 
which the corporate trustee, sole surviving trustee, continued 
hold, the expectation continued rise the market value 
the stock. These shares were converted into 100 shares the 
National City Bank which are the subject the dispute here. The 
apparent cause the rise the price the stock was stated the 
referee the information plan merge the Farmers’ Loan 
Trust Company and the National City Bank, and the contemplated 
exchange shares the Bank stock for each share Trust 
Company stock. appears that the information the expected 
merger was the possession the corporate trustee early 
March, 1929, and that the shares were retained the trustee 
with the full knowledge and acquiescence the life beneficiary, for 
the purpose exchanging them for the stock the National City 
Bank. 

The referee has reported that May 1929, the stock deposit 
and reorganization agreement between the companies was promul- 
gated; that June, 1929, the trustee wrote the life beneficiary 
that the shares the Trust Company stock had been deposited 
under the terms that agreement; that July 22, 1929, the plan 
organization became effective and the trustee received one hundred 
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shares the stock the National City Bank exchange for the 
twenty shares the Trust Company stock; that the time such 
exchange, the stock the National City Bank was selling for 
approximately $400 share and that continued rise thereafter, 
until reached high October 18, 1929, $561 per share, and, 
subsequently, steadily declined, until the time the trial its 
market price was approximately $38 per share. 

The referee has found that the corporate trustee should sur- 
charged the sum $38,000, which the shares stock the 
Farmers’ Loan Trust Company would have brought 
been sold April, 1929, the time that the 105 shares were sold. 
has allowed reduction that surcharge the present market 
value the stock the National City Bank. accord with 
the learned referee his general conclusion that the trustee should 
surcharged. not, however, accord with him either 
the specific grounds liability the trustee, the method 
computing the amount the surcharge. erroneously fixed 
the liability the trustee because its failure sell the shares 
stock. His theory was that remained all times the duty the 
trustee dispose the shares stock the Trust Company be- 
cause they were nonlegals. disregarded the terms the 
will which compelled the daughter consent before the trustee might 
change the investment. 

determination the corporate trustee’s liability based 
upon the illegal and unauthorized exchange the stock the 
Farmers’ Loan Trust Company for the stock the National City 
Bank. Firstly, the necessary written consent the life beneficiary 
the exchange was not procured. Secondly, the trustee, deposit- 
ing the stock for exchange, made new unauthorized investment. 
Mertz Guaranty Trust Co., 247 137, 141, 159 888, 
889, 1114; Stark National City Bank New York, 
161 Misc. 51, 291 884. The referee has found, upon the 
evidence, that the two institutions were such different characters 
that there was complete change investment brought about 
the exchange the stock the one for the stock the other. 
The referee has found that the Trust Company was New York 
corporation under the supervision the Superintendent Banks 
our state; that the Bank was federal corporation under the super- 
vision the United States Comptroller the Currency; that the 
Trust Company conducted conservative trust and banking busi- 
ness with one branch office York, one London and one 
Paris; that the National City Bank mantained branches many 
foreign countries. the time the merger the Bank had sub- 
sidiary, the National City Company, which did large business, more 
less speculative, underwriting and dealing securities. The 
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general business the Bank was far different from that the con- 
servative Trust Company. the affiliation the two companies, 
the proportionate voting control was materially changed. stated 
Chief Judge Cardozo, Mertz Guaranty Trust Co., supra, 
“Here the investment radically different. The change identity 
has relation not form only, but substance. The tale only 
partly told when say that the consolidated corporation new 
juristic person. that, but something more. The shares 
have been issued new proportions and classified new ways, 
common and preferred. The old investment has been subordinated 
alien priorities. The ancient venture has exposed itself strange 
and unexpected hazards. The finding that there has been change 
the ‘product manufactured,’ the ‘marketability the product,’ the 
‘capital structure,’ the ‘risks and vicissitudes,’ both actual and prob- 
able. think the trustee was not subject duty keep within 
the trust interest business thus differing substance from 
the interest the business stood the time the foundation. 
The dividends garnered fostering the one might alto- 
gether different from those garnered fostering the other.” 

The will required that new investments made only mortgages 
real property situated the city New York securities 
legal for savings banks. Investment the shares the National 
City Bank was nonlegal investment and therefore prohibited the 
testator. The exchange transaction, which was made without the 
written consent the daughter the testator, constituted im- 
proper and unlawful investment, breach trust and violation 
the terms the will. Mertz Guaranty Trust Co., supra; Stark 
National City Bank New York, supra. 

The referee has computed the surcharge upon the theory that 
the trustee should have sold the shares the Trust Company 
stock the times that sold the 105 shares, April, 1929. 
has fixed this sum $38,000. The selection these dates er- 
roneous, because the duty sell did not then exist and the written 
consent the life tenant the sale had not been obtained. More- 
over, prior the dates fixed the referee, there had been 
official announcement the corporate merger affiliation. 

Under the method ascertaining the damage arrived the 
Surrogate, apparent from the proof that the surcharge will 
increased. The amount the surcharge must computed upon 
the value the stock upon the date the breach trust, when 
the original securities were improperly converted. That date, 
hold have been the day when the shares the original stock 
were formally deposited for the purpose exchange. Proof the 
proper concession stipulation. The record does not appear 
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contain such date. The parties are further directed file affidavits 
showing their estimates the market value the Trust Company 
stock upon such date and the facts upon which such estimates are 
based. 


Trust Company Liable for Loss Investing 
Estate Funds 


trust company, acting trustee under will, sold 
government securities belonging the estate and invested 
part the proceeds mortgage taken from the trust 
company’s own portfolio. was held that the trust company 
was liable the estate for any loss resulting from the invest- 
ment. Young’s Estate, 293 Supp. 97. This 
reverses Young’s Estate, 288 Supp. 569, which 
was published the September, 1936, issue the JouRNAL 
page 816. 

this case, appeared that trust company was ap- 
pointed trustee under will September, 1930. The bene- 
ficiaries the trust were two daughters the testator, 
twenty-two and eighteen years age respectively the time 
the appointment. The will provided that the trust fund 
should paid over the daughters when each them 
reached the age twenty-five. The estate, that time, had 
inventory value some $39,000 and was largely invested 
Liberty Loan 414 bonds and New York City corporate 
stock. The trust company promptly sold these securities and 
invested the fund two mortgages, one for $22,000 and the 
other for $17,000. the trust company substituted for 
the $17,000 mortgage another mortgage for like amount, 
called the Muir mortgage, which the bank took from its own 
The Muir property was appraised one 
the directors the trust company and his son November, 
1930, $33,500. 1931, when the Muir mortgage was 
substituted for the mortgage previously held for the estate, 
the court says the Muir property was worth about $19,000 
$20,000. appeared that the substitution the mort- 
gages was made assistant trust officer who, upon looking 


NOTE For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 
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through the bank’s portfolio, found that the Muir mortgage 
was for the same face amount the $17,000 mortgage then 
held the estate. The trust officer was not informed the 
substitution. was held that the trust company was respon- 
sible the estate for any amount lost result its invest- 
ment the Muir The following paragraphs are 
quoted from the court’s opinion: 


The property securing the mortgage was residence well located. 
was large old-fashioned house ample grounds, having been 
built had not been kept modern respect heating, 
electrical fixtures, plumbing and baths, and other ways. was 
not entirely good state repair and had not been repainted 
for some years. was not type condition readily salable. 
the hearing was apparent that the original appraisal was little 
more than formal, one interested the appraisal fee. The com- 
mittee who approved the appraisal knew little nothing about the 
property. The credible testimony the hearing fixed the value 
this property 1931 about $19,000 $20,000. that basis 
was not legal investment for either the Bank the estate. had 
been made apparently legal only high appraisal. now 
worth much loss than 1931. Two realize anything for the trust 
estate was necessary foreclose and sell. That was not the policy 
adopted, for undoubtedly sale would have shown substantial 
deficiency. 

From the foregoing state facts the learned Surrogate found 
that there was lack fidelity and negligence the part 
the trustee. reach different conclusion. 

principle firmly fixed equity that trustee may not deal 
with himself. simple fact that did enough indicate 
disloyalty the estate, calling for the strongest justification the 
investment proved unfortunate one. Ordinarily there will 
inquiry whether the transaction was fair unfair, but 
will set aside when the relation disclosed. Munson Syracuse, 
65, affirmed 179 520, 1133; Pyle Pyle, App. 
Div. 568, 256. making investments, more latitude 
certain respects has been given corporate trustee than 
individual trustee section 188, subd. the Banking Law, 
although such trustee forbidden purchase securities itself. 
See, also, Matter Union Trust Co, (Hoffman Estate), 219 
514, 114 1057. making investments mortgages and 
dividing the participation thereof between different trust estates, 
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“it was assumed that trustee would not deal with himself making 
such investments.” Matter Flint’s Will, 240 App. Div. 217, 221, 
269 470, 474, 475, affirmed 266 607, 195 221; 
Matter Peck’s Estate, 152 Misc. 315, 273 552. trustee 
may not profit purchasing mortgage for the trust estate, 
receiving payment personal debt. The statutes relating 
investments corporate trustees “leave untouched the obligation 
trustee act with prudence, foresight and vigilance and without 
negligence making investments.” Matter Flint’s Will, supra, 
240 App. Div. 217, page 225, 269 470, 479. There must 
least recognition the common rules fidelity expected one 
acting fiduciary capacity—something higher than “the morals 
the market place.” Meinhard Salmon, 249 458, 464, 164 
Matter Frame’s Estate, 245 App. Div. 675, 284 153. 

Furthermore, the duty trustee keep funds state 
security, productive interest and subject future recall. 
Matter Flint’s Will, supra, 240 App. Div. 217, page 226, 269 
470. Here the trustee made investigation the sound- 
ness the security the financial responsibility the person 
obligated the bond. While was holding this security part 
the trust estate, the trustee made inquiry the subject 
whether taxes were paid unpaid. knew that interest was not 
being paid promptly the due date after the mortgage had been 
taken from the Bank’s portfolio and placed the trust estate with 
notice either the beneficiaries the trust officer. The whole 
matter was handled inattentive and neglectful subordinates. These 
facts and these familiar principles lead the conclusion that 
there was negligence and lack fidelity sufficient hold the trustee 
liable the beneficiaries for any loss suffered the estate. 

not the credit the trustee that the question ratifica- 
tion the beneficiaries the acts the Bank was raised the 
hearing before the Surrogate and repeated here. discuss the 
subject briefly and with reluctance. think sufficient say 
that Florence (the older daughter) reached the age when she became 
entitled her principal share. Nothing was done the trustee; 
and appears that about October, 1934, for the first time, the bene- 
ficiaries became aware that the Muir mortgage was part the 
trust estate and was producing income. They made protest 
the trust officer, who apparently became informed for the first time 
concerning this investment. Then began correspondence and negotia- 
tions between the trust officer and the beneficiaries, with representa- 
tions concerning the security the mortgage and the value the 
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property. demand was made for quick decision, the end that 
these inexperienced young women, without legal advice, were induced 
take title the Muir property satisfaction that part the 
trust estate, with the trustee still holding the mortgage its files 
undischarged. considerable amount jugglery was necessary 
whereby the beneficiaries were compelled pay the interest the 
mortgage and the taxes the property, aggregating about $1,700, 
before they got title. This was characterized Bank officer 
wash transaction.” The books and accounts the trustee then 
appeared satisfactory state inspection that might 
made any inquirer. 

That state facts does not constitute ratification. There can 
ratification where beneficiary not fully appraised the 
facts ratified, and left without knowledge the acts 
confirmed her rights under the law applicable, and how these 
acts would dealt with court equity. Adair Brimmer, 
910; Babcock Warner Bros. Theatres, Inc., 240 App. Div. 466, 
470, 270 765; Matter Junkersfeld’s Estate, 244 App. 
Div. 260, 266, 279 481; Matter Frame’s Estate, supra. 
The defense ratification here must fail the face facts about 
which there little dispute. 

For the reasons stated, the decrees should reversed the law 
and the facts, with costs appellants (beneficiaries), payable 
the trustee personally, and the matter remitted the Surrogate’s 
Court Westchester County grant rescission the deed, 
the appellants elect, surcharge the trustee’s account with 
the amount the Muir mortgage, interest, taxes, and the expenses 
heretofore charged the estate; or, the appellants not elect 
rescind, determine the value the property and surcharge the 
account the trustee with the deficiency therby arising, and deter- 
mine, the exercise discretion, whether commissions should 
allowed, and make proper allowances for costs and expenses. 


Executors Not Liable for Delay Selling 
Exchange Seat 


The executors will canont held liable for loss 
caused their delay selling seat the New York 
Stock Exchange, belonging the estate, where appeared 
that the delay was due the failure refusal the resid- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §480. 
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uary legatee’s financial advisor agree price which 
sale could have been made. Pinney’s Estate, New York 
Supreme Courts Appellate Division, 294 Supp. 29. 

This reverses the decision the Surrogate’s Court New 
York County, 282 Supp. 680, which was referred 
the October, 1935, issue the JouRNAL page 833. 

The testator, Claude Pinney, appeared, died June 
27, 1927. his will named the Brooklyn Trust Company 
and Charles George executors. the time his 
death, the testator was the owner seat the New York 
Stock Exchange. His will contained the following provision 
with reference that valuable piece property: 


Third. authorize and direct Executors sell member- 
ship the New York Stock Exchange promptly possible after 
decease and pay the Ten thousand dollars gratuity fund at- 
tached said membership wife Katherine Pinney. 


October 1929, the asking price for stock exchange 
membership was $496,000 and the last previous sale had been 
made $498,000. testator’s widow was his residuary 
legatee and, according the majority opinion, she did not 
wish the executors take any important action without first 
consulting her financial advisor, Harold Strong. 

October 14, 1929, offer sell for $496,000 was filed 
with the secretary the Stock Exchange. This offer re- 
mained file until October 29, when the first serious 
the market took place. The price dropped rapidly there- 
after and the price which the executors were willing 
sell never quite caught with the market price. The Surro- 
gate surcharged the executors with the sum $195,000, the 
amount the loss the estate for which considered them 
responsible. Upon the appeal, stated above, the decision 
the Surrogate was reversed the Appellate Division. 
the majority opinion, was said: 

already noted, the failure sell the price which the 
seat was first offered October, 1929, namely, $496,000, was due 
the market collapse. seems the failure sell subsequently 
was not because the executors did not wish sell, but because 


the failure refusal Strong agree upon price which the 
sale could have been readily made. The price which the seat was 
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any time offered was considerably above the bid price the prices 
which seats were being sold. 


the dissenting opinion, was said: 


The sale Stock Exchange membership relatively simple 
matter. The office the secretary the Exchange acts inter- 
mediary and endeavors assist members the purchase and sale 
seats. Prior the crash the end October, 1929, seats were 
being sold without much difficulty and even following the collapse 
sales were being made. Diligence should have prompted the executors 
keep touch with current prices and adjust their price accord- 
ingly. Fixing the price excess the amount which seats were 
being currently sold was unlikely bring about sale and was, 
fact, speculative effort get something above the market. This 
certainly was not conducive selling “as promptly possible.” 
Furthermore, the record indicates that for weeks time interest 
whatever was taken the condition the seat market. 

The administration this estate created situation free any 
intricacy. There was trust. The sole beneficiary was Mrs. 
Pinney, adult. There were infants involved. was estate 
the simplest form, the administration which could have been 
carried through without much difficulty the widow. The only asset 
which might present unusual problem was the Stock Exchange 
seat, unproductive asset. Had the testator intended that his widow 
would have solve the problem its sale, would have been 
easy matter for him have designated her executrix, and hereby 
placed the responsibility her. Instead selected friend and 
corporate executor, doubt having mind, with reference the 
latter, that afforded, least promise rigid obedience the 
will and that its resources and financial responsibility were guar- 
antee fidelity the trust (Jessup-Redfield, 506). The testator 
was willing have the net estate coming his widow reduced the 
amount commissions (in this instance, considerable sum) that 
the sale would promptly made presumably competent execu- 
tors. find that both executors have failed the discharge 
their duties. The corporate executor would have appear that they 
were depending upon the individual executor and also upon Strong. 
That should not relieve the corporate executor from carrying out 
duty which assumed. ‘As pointed out Matter Frame’s 
Estate, 284 Y., Supp. 153, supra: 

“Corporate executors and trustees should not act such unless 
they intend give proper attention the duties required prop- 
erly administer estate. their duty protect those whose 
interests are intrusted their care.” 

February, 1930, the corporate executor raised the question 


ast 
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the power Mrs, Pinney direct the executors what do, 
and find them being advised their attorneys that she had the 
right regulate the price which the seat could sold. 
know authority which gives beneficiaries the right dictate 
executors. The lack attention given the excutors carrying 
out their trust leaves them open suspicion that this estate they 
were interested little beyond the taking commissions for acting 
executors. 


Action Between Banks Involving Fraudulent 
Checks 

employee corporation was authorized act 
one two cosigners checks against the corporation’s ac- 
count the plaintiff bank. The employee signed checks 
against the account payable the plaintiff bank, secured 
proper cosignatures thereon and used the checks obtain 
from the plaintiff checks payable the order 
named payees, which deposited his personal account 
the defendant bank. The latter collected the checks after the 
employee had indorsed the payees’ names them. The 
employee made off with the proceeds. The plaintiff bank 
made good the amount the corporation and sued the de- 
fendant bank for the amount. was held that the cashier’s 
checks were effect payable bearer. Hence, the indorse- 
ments the payees’ names did not constitute forgeries and 
the plaintiff was not entitled recover from the defendant 
collecting bank. Union Bank Trust Co. Security-First 
National Bank, Supreme Court California, Pac. Rep. 
(2d) 

This affirms the decision the California District Court 
Appeal, Pac. Rep. (2d) which published the 
July, 1936, issue THE page 589. 

The Supreme Court does not write new opinion mak- 
ing its affirmance. merely adopts its own and reprints 
the opinion the lower court. 

the opinion the lower court, printed the July issue 
stated, appended note explaining the rules law 
applying check transactions this character. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


BANK NOT ENTITLED RETAIN NOTARY’S 
FEES 


Kress Manufacturers Trust New York Supreme Court, Appel- 
late Division, 293 Supp. 646. 


bank, which and retains notarial fees, earned 
notary its employ, liable the notary for the full amount 
retained and not entitled credit for salary paid the notary 
during the period his employment. series writings, signed 
the notary every two weeks acknowledging the receipt the 
salary paid him payment full for all services rendered 
date, does not release his claim against the bank for his notarial 
fees. 

dissenting opinion, while conceding that agreement ad- 
vance public officer (which term includes notaries) perform 
services required him law for compensation less than that 
fixed law, contrary policy and void, held that the 
receipts, referred above and signed the notary, debarred 
and estopped him from thereafter asserting his claim against the 
bank for the notarial fees, the ground that such fees may 
assigned the officer after they have been earned. 

this case the trial court rendered verdict favor the 
notary for $23,394.15. reaching this amount, the trial court 
allowed the bank credit for sums paid the notary salary. 
the appeal, the Appellate Division held that the bank was not en- 
titled this credit and, accordingly, increased the amount the 
plaintiff’s verdict $25,237.50 with interest from December 15, 
1932, the date the notary’s discharge the bank. 

have published other decisions the past which banks 
have been held liable cases this character. Kip Peoples 
Bank Trust Co., Conn., 164 Atl. Rep. 253, the bank was held 
liable the notary for $22,039.50. This amount covered only the 
fees collected and retained the bank during the period six 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §919. 
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years prior the bringing the notary’s action. appeared that 
had been the employ the bank and acting notary for 
total twenty-two years. the notary had been allowed 
lect for the entire period, the amount the judgment against the 
bank would have been several times the amount the actual judg- 
ment. This decision was published the June, 1933, issue the 
Journal page 457. 

Ohio National Bank Hopkins, App. 146, the amount 
the recovery was $1,251.56. This decision was referred the 
January, 1921, issue the Journal page 71. 

Other decisions this point are referred the prevailing 
and dissenting opinions below. these, the case Pitsch Con- 
tinental Commercial National Bank, 187 198, was pub- 
lished the January, 1923, issue the Journal page and 
the Geddis West Side National Bank, J., 145 Atl. Rep. 
731, was published the August, 1929, issue the Journal 
page 75. 

Boster First National Bank (U. Dist. Ct., Mich.) Fed. 
Supp. 15, the notary sued for $28,096.36. arriving this figure, 
allowed the bank for $17,000 which had received from 
the bank the way salary. appeared that there was agree- 
ment the notary advance accept less than the full amount 
the notarial fees earned him. His salary was paid him 
the bank semi-monthly and each payment was made, signed 
receipt acknowledging payment full all monies due him. 
The court applied the rule that, while notary may not contract for 
division his fees advance, may accept smaller sum 
full payment after the fees have been earned and held that the 
notary could not recover. This decision was published the March, 
1934, issue the Journal page 185. 


Action Charles Kress against the Manufacturers Trust Com- 
pany. From judgment the Supreme Court, New York County, 
entered directed verdict favor plaintiff for $23,394.15, de- 
fendant appeals, and plaintiff cross-appeals from much the judg- 
ment failed award him recovery the sum $27,075 with interest 
from December 15, 1932. 

Judgment modified, and modified, affirmed. 

James Donnelly, New York City (Samuel Michelman and 
Joseph Landes, both New York City, the brief), for Charles 
Kress. 

Newman Bisco, New York City (Leonard Bisco, New York 
City, counsel; William Granger and Wolfe Morgan, both 
New York City, the brief), for Manufacturers Trust Co. 


TOWNLEY, J.—We agree with the result reached the learned 
trial justice the claim for notarial fees earned the plaintiff but 
and withheld from him the defendant. Pitsch Con- 
tinental Commercial National Bank Chicago, 305 265, 137 
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Patterson, J., 145 731, Mise. 245, affirmed 106 Law, 
238, 148 917; Kip People’s Bank Trust Co., 110 Law, 
178, 164 253; Diehl, E., Inc., Sheehan, 258 624, 180 
360. cannot concur, however, with the further holding that 
plaintiff must give credit the defendant for the salary paid during 
his employment the theory that that salary amounted partial 
payment the fees collected. The evidence undisputed that plaintiff 
did clerical work, took many acknowledgments and affidavits for the 
bank without charge, frequently appeared court, and notarized some 
14,000 protests for which has received pay whatsoever because 
the failure the bank collect his fees. The salary paid more 
than fair compensation for these extra items. allow credit the 
salary against the fees would unjustly enrich the defendant plain- 
tiff’s expense. 

The judgment should modified disallowing the salary credit 
and increasing $25,237.50 with interest from December 15, 1932, 
and modified, affirmed, with costs the plaintiff. 

Martin, J., and Glennon and Untermyer, JJ., 

Judgment modified disallowing the salary credit and increasing 
$25,237.50 with interest from December 15, 1932, and modi- 
fied affirmed, with costs plaintiff. 

Dore, J., dissenting and voting reverse and grant judgment for 
the defendant. 

Settle order notice. 


DORE, all the years that the plaintiff 
performed the work protesting notes for both the Commonwealth 
Bank and the Manufacturers Trust Company, the banks paid him 
regular salary without regard the volume protest work the 
amounts charged collected therefor, continued pay the salary 
when was vacation and during illness, and also bore all expense 
connection with the work. The fees for plaintiff’s license appoint- 
ment notary were paid the banks and not the plaintiff; the 
salaries his two assistants were paid the Manufacturers Trust 
Company; the bank supplied all printed forms required for the work 
and the record books necessary, and plaintiff desk the 
bank’s premises without charge. far this record discloses, the 
plaintiff would never have had the opportunity protesting single 
note had not been for his employment the banks. 

The trial court found that the plaintiff’s duties ‘‘were virtually 
restricted the functions notary public the protesting depart- 
ment the defendant bank.’’ The entire record, opinion, clearly 
establishes this, and shows that plaintiff’s clerical work was incidental 
and necessary the work protesting the notes and occupied but 
very small portion his average day. Every two weeks during the 
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long period question plaintiff acknowledged writing the receipt 
the amount paid him payment full for all services rendered 
and including the date indicated the receipt. 

The case Pitsch Continental Commercial National Bank 
Chicago, 305 Ill. 265, 198, 164, factually dis- 
tinguishable from the case bar. There the notary received salary, 
and his sole compensation was agreed percentage the protest fees 
which Illinois are apparently fixed definite stated 
amount. New York (Executive Law, 105, subd. only maximum 
fee fixed. Less than that maximum nothing all may 
charged the notary. While contract whereby 
officer agrees required him law 
for less compensation than that fixed law contrary 
policy and void, was held the case Hobbs City 
Yonkers, 102 13, 778, that officer may his 
the presentment and settlement his accounts release 
claims for official fees theretofore earned and accept lesser amount 
despite the fact that the agreement made before appointment was held 
illegal. the present case entirely apart from the illegality 
invalidity the agreement September 24, 1929, far was 
executory, plaintiff had the right after the fees had accrued assign 
the fees already earned. his semimonthly receipts full for all 
compensation theretofore earned remitted and released all claims 
for notary fees that had accrued before the receipts full were ex- 
ecuted. his conduct during all the years question, 
should debarred and estopped from now asserting this claim. 

Second National Bank Ferguson, 114 Ky. 516, 
was held that agreement beforehand commute fees notary 
assign them the bank was not binding the notary, but 
when after services had been rendered and the fees earned accepted 
gross sum satisfaction his fees and compensation for his work 
bookkeeper different question was presented, and the notary had 
the right assign the bank anybody else his fees for services 
already rendered. See, also, Mussing Corn Exchange National Bank 
Chicago, 173 Ill. App. 53; Boster First National Bank (D. C.) 
Supp. 15; Weart First National Bank Dunellen (Err. App. 
1935) 115 Law, 128, 178 758. 

The result about reached gives the plaintiff judgment 
the sum $25,237.50 with interest from the date his discharge 
December 15, 1932, without even giving credit the bank for the salary 
paid him the sum $5,976 for any the other 
expenses necessarily involved the work. all the facts disclosed, 
and not the bank unjustly enriched this result. 

Accordingly, dissent and vote reverse and direct judgment for 


the defendant. 
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RECEIVING STOLEN BONDS COLLATERAL 
—INSURANCE 


Uptown State Bank United States Fidelity Guaranty Co., Appellate 
Court Illinois, Rep. (2d) 354 


The defendant company insured the plaintiff bank against loss 
from taking stolen securities collateral the ordinary course 
business good faith. The bank received good faith certain 
stolen bonds collateral for loan, giving the borrower its cashier’s 
check for the amount. The borrower indorsed and deposited the 
stockholder. officer the surety company advised the bank 
that had good title the bonds and that had right apply 
the deposit the name the corporation the payment the 
loan. The bank, accordingly, paid out the deposit checks drawn 
the corporation. The owner the bonds subsequently obtained 
judgment against the bank. these was held that 
the bank was entitled recover its policies insurance. 
paying out the money which had been deposited the credit the 
corporation the bank had acted upon the advice officer the 
surety company. 


Action the Uptown State Bank against the United States Fidelity 
Guaranty Company. From judgment for plaintiff after trial 
the court without jury, defendant appeals. 

Affirmed. 

Robertson, Crowe Spence and Eugene Kealy, all Chicago, 
for appellant. 

Ernest Eklund, Frederick Bertram, and John Thornburn, 
all Chicago, for appellee. 


HEBEL, J.—The defendant appeals from judgment against 
for the sum $5,136.25 favor the plaintiff, based upon suit 
the plaintiff against the defendant upon insurance policy, designated 
Securities Blanket Bond, recover loss sustained the plaintiff 
and alleged within the conditions and provisions the policy. 
The case was heard the court without jury and resulted finding 
and judgment against the defendant. 

the trial the defendant offered evidence other than intro- 
duce two letters, which appear the record. 

Plaintiff alleges that banking corporation organized under 
the laws the state Illinois, and that the defendant fidelity and 
guaranty corporation doing business under the laws this state; that 


For similar decisions see Banking Law Journal Digest (Fourth 
§649. 
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June 15, 1930, consideration premium, the defendant issued 
and delivered its securities blanket bond, so-called, writing the 
plaintiff the sum $10,000. 


Defendant’s answer this complaint denies each and all the 
allegations, except admit the execution and delivery the policy, 
and avers that certain action wherein the National Bank the 
Republic was the plaintiff and the Uptown State Bank was defendant 
the Appellate Court the day February, 1934, affirmed 
the judgment the trial court for the plaintiff and held that the 
Uptown State Bank, plaintiff this action, was not holder due 
course the Bethlehem Steel Company bonds, which are the subject 
the suit here upon the policy. 


The bond question was offered evidence the plaintiff, which 


consideration agreed premium, the United States Fidelity 
and Guaranty Company, corporation the State Maryland, with 
its home office the City Baltimore (hereinafter referred 
Company), hereby undertakes and agrees indemnify and hold harm- 
less Uptown State Bank Chicago, Illinois (hereinafter referred 
Insured), the amount amounts specified sub-section 
tion from and against direct losses sustained the insured rea- 
son having, during the term hereof, the ordinary course busi- 
ness, good faith, without notice knowledge, and through any 
the offices covered hereunder: 

Purchased for value for the insured’s own account broker 
agent for the account another, any fiduciary capacity, 
taken applied collateral and condition precedent any 
liability assumed the insured any loan made credit extended 
the insured for the insured’s own account for the account 
another, any fiduciary capacity, any renewal thereof, 
taken applied substitution for any such collateral, any securities 
specifically insured sub-section Section 

Which shall have been forged, counterfeited, raised other- 
wise altered, lost stolen; 

Which shall have been purchased taken applied afore- 
said, under forged, raised otherwise altered, lost stolen, trans- 
fers, assignments, bills sale, powers attorney, guarantees, endorse- 
ments other instruments, certificates documents required the 
insured prerequisite such purchasing, taking 

The facts having material bearing upon the liability the de- 
fendant are that the plaintiff June 30, 1930, during the term the 
securities bond issued the defendant, received certain Bethlehem 
Steel bonds the face value $5,000, collateral upon the note 
George Farry, customer more than ten years’ standing; that the 
money loaned upon the note was paid George Farry, the bank 
delivering him check, which was subsequently indorsed 
Mr. Farry and deposited the account Fidelity Motors, 
which Farry was stockholder, and which was corporate entity 


Om 
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separate and distinct from that George Farry; that the bonds were 
taken officer the bank good faith and without any notice 
knowledge the part the bank that such bonds were, fact, stolen 
bonds. 

There evidence the record that the bank had knowledge that 
the bonds had been stolen until July 1930, three days after the money 
had been paid the borrower, George Farry, and he, turn, had 
indorsed the bank’s check, which was deposited the 
account this bank. Upon learning that the bonds were purported 
have been stolen, the plaintiff this action gave immediate notice 
this fact the defendant. 

There evidence the witness Edward Warner, the president 
the bank, that telephoned Mr. Broderick, the superintendent 
claims the defendant company, immediately after receiving notice 
the fact that the bonds were stolen, and told him that the bank was 
depending upon his company for guidance the matter. The defend- 
ant thereupon sent two men the bank from its office, one whom 
was Mr. Broderick, and all information and records the possession 
the bank were put the disposal the defendant’s representatives. 
They were given information that the money was paid cashier’s 
check George Farry, who, having account the bank, deposited 
the corporation account the Fidelity Motors Company. 

There also evidence that Mr. Warner stated the defendant’s 
representatives that the bank was loss know whether had 
right take the entire fund from the corporation account, and that 
was depending upon the guidance the United States Fidelity 
Guaranty Company, inasmuch did not feel the time that the 
bank should hire, should the expense hiring, additional 
lawyer when the defendant was insuring the bank against losses this 
kind. Mr. Broderick advised Mr. Warner the time that the bank 
had right take the funds out the corporation’s account, and 
Mr. Broderick informed Mr. Warner that would write him, cause 
written him, directions what the bank was write 
Mr. Farry, demanding payment his loan. 

Subsequently, July 19, 1930, the bank received letter from 
the United States Fidelity Guaranty Company, inclosing draft 
letter written the bank’s stationery Mr. George Farry, 
and requested advised the reply received the communica- 
tion. The letter inclosed, which the defendant requested the bank 
write Mr. Farry, directed Farry’s attention the note and 
securities given, and advised him that the bank had learned that the 
bonds were stolen, and that, therefore, accordance with the pro- 
visions the note, the bank declared the whole note payable imme- 
diately and demanded payment. Under the date July 23, 1930, the 
plaintiff sent the suggested letter Mr. Farry, and reported the 
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defendant that had written and sent the letter requested the 
defendant. Following the defendant’s instructions, Mr. Warner, presi- 
dent the plaintiff bank, July 25, 1930, wrote the defendant, 
inclosing letter from Bernard Vinissky, attorney, 
answer the bank’s demand letter Farry. Also enclosed the 
defendant was copy the bank’s reply Vinissky, suggesting that 
take the matter with Mr. Broderick the United States Fidelity 
Guaranty Company. 

June 23, 1931, the Uptown State Bank received letter from 
the attorneys for the National Bank the Republic, owner the stolen 
bonds, demanding the surrender the bonds the payment the 
value thereof. Pursuant telephone instructions from the defendant 
insurance company, plaintiff forwarded this letter the defendant for 
reply, and the following letter written the defendant the at- 
torneys for the National Bank the Republic: 


2nd, 1931. 
letter June 23rd, 1931, addressed the Uptown State 
Bank reference certain bonds the Bethlehem Steel Company, 
has been referred for attention. are advised that the bonds 
question were called for payment several months ago and have been 
duly presented and paid. 


Uptown State Bank these bonds the usual course 


business, for value and without any notice knowledge any 
defect the title thereof, and under the law, the bank the legal 
holder due course said bonds. 
the the bank does not recognize the alleged 
claim your client the bonds question. 
truly yours, 


Following this letter refusal written the United States Fidelity 
Guaranty Company, the National Bank the brought suit 
against the Uptown State Bank for the value the bonds. the 
defense this case the attorneys for the United States Fidelity 
Guaranty Company appeared for the Uptown State Bank. When judg- 
ment was rendered this case against the Uptown State Bank, and 
appealed, counsel for the insurance company appeared this case 
behalf the Uptown State Bank. 


Thereafter, when the judgment favor the National Bank 
the against the Uptown State Bank was affirmed the Ap- 
pellate Court Illinois, 273 App. 401, and petition for leave 
appeal the Supreme Court was denied, the insurance company re- 
fused pay the judgment, and thereupon the plaintiff paid the sum 
$5,136 satisfaction the judgment and costs rendered favor 
the National Bank the Republic said proceedings and demanded 
that the defendant reimburse plaintiff for its loss. This was refused, and 
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the plaintiff thereupon instituted the present litigation, recover its 
loss upon the bond. 

The defendant admits that its liability based upon the provisions 
the bond; that agreed indemnify the plaintiff ‘‘from and against 
direct losses sustained the insured reason having the 
ordinary course business, good faith, without notice knowledge, 
taken applied collateral any loan made the insured 
any securities which shall have been lost stolen,’’ and contends 
that section the Negotiable Instruments Law (Smith-Hurd 
Stats. 98, 72; Ill. Rev. Stat. 1935, 98, par. 72) controlling upon 
the question that holder due course defined holder who 
has taken the instrument under the following conditions: 


That the instrument complete and regular upon its face. 

That became the holder before was overdue, and 
without notice that has been previously dishonored, such was the 
fact. 

That took good faith and for value. 

That the time was negotiated him had notice 
any infirmity the instrument defect the title the person 
negotiating 


Therefore, applying these words, the defendant’s argument 
that the statute requires that the insured must acquire the securities 
holder due course before the insured entitled make any claim 
for any direct loss resulting from the acquirement such securities; 
that taking negotiable security ‘‘in the ordinary course business, 
good faith, without notice knowledge’’ the ordinary sense which 
those terms are used and applied, means taking negotiable instrument 
holder due course. 

Plaintiff’s reply this contention that the issue the case 
bar whether not the language the indemnity bond the Uptown 
State Bank has taken collateral upon any loan made the bonds 
(1) ‘‘during the term the insurance policy’’; (2) ‘‘in the ordinary 
course business’’; (3) ‘‘In faith’’; (4) ‘‘without notice knowl- 
and (5) ‘‘at through any the offices covered’’ thereunder. 

The loss this case occurred during the term the insurance and 
the plaintiff received the stolen bonds the ordinary course busi- 
ness. received the bonds good faith, and the only question re- 
maining, and which dispute, whether the bank, after had 
knowledge that the bonds were stolen, did commit any negligent act 
its agent which resulted the loss sustained the plaintiff. 

The fact that the defendant had knowledge, which received from 
the plaintiff, that the bonds question were stolen and the plaintiff 
wanted advice regarding the disposition the funds deposit with 
the plaintiff the account the Fidelity Motors, which were 
received from George Farry. The defendant conferred with the 
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plaintiff and prepared letters for the plaintiff’s signature, which were 
mailed the parties interest. 

The evidence does show that the defendant’s agent Mr. Broderick 
advised with the officers the plaintiff bank regard charging the 
Fidelity Motors, which had been loaned Farry the 
bank. The charge was made the bank against the account the 
Fidelity Motors, but was finally released. 

The defendant points the evidence the Ernest Dose, 
that Mr. Broderick never advised these officers the bank just what 
the plaintiff should under the However, upon 
examination the abstract, appears that conversation between 
these men Mr. Broderick said thought had good title the 
bonds, that had accepted them without any knowledge obstruct 
title, and they were bearer bonds. Mr. Broderick confirmed (Dose’s) 
belief that was his (Farry’s) company’s money and had right 
touch apply Mr. Farry’s personal 

Evidence was offered the plaintiff’s witness, Edward Warner, 
its president, and Ernest Dose, cashier, and was passed upon the 
court, together with the admission the defendant that the day 
the bank received the bonds did not know that they were stolen, and 
the facts the record support the judgment entered the cause for 
the plaintiff. 

The theory the defendant that, the plaintiff having knowledge 
defect the title the bonds, sustained loss its negligent 
act paying out the money deposit the Motors, and 
must bear such loss. However, the fact that the letter was prepared 
the defendant and mailed the plaintiff Mr. Farry defend- 
ant’s request, and also the evidence the witnesses, support the con- 
the trial court defendant’s liability. The appearance 
the defendant’s agent handling the controversy, not alone between 
the parties, but also court, would indicate that the plaintiff was in- 
terested being protected the bond the defendant, contract 
issued the defendant and accepted the plaintiff, and also being 
assured that was doing the proper thing making payment the 
amounts drawn upon the Motors, Inc., account. 

The defendant relies large measure upon the opinion the 
Appellate Court the case the National Bank Uptown State Bank, 
273 Ill. App. 401, which held that the defendant that case was not 
bona fide holder due course under the authorities cited the 
opinion. 

The facts detailed this opinion occurring between the plaintiff 
and the defendant after had knowledge that the Bethlehem bonds 
were stolen not indicate that the plaintiff was guilty its agent 
such negligent act bring about the loss sustained the plaintiff, 
and for which now seeks recover under the terms the bond. The 


ike 
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transactions between the plaintiff and the defendant were not material, 
and had place the record the action between the National Bank 
the and the Uptown State Bank. 

Other questions are our attention this case, but, view 
the fact that have decided the question liability the defend- 
ant the plaintiff, will not necessary consider them. 

The judgment entered the trial court therefore affirmed. 

Judgment affirmed. 


BANK LIABLE COLLECTING CHECK 
FORGED INDORSEMENT 


Lindsley First National Bank Philadelphia, Supreme Court 
Pennsylvania, 190 Atl. Rep. 876 


bank, which collects check, which the payee’s indorse- 
ment forged employee the payee, and pays the proceeds 
over the forger, will liable the payee. 

This conclusion reached the theory that the purchase 
forged indorsement confers title and, contempla- 
tion law, does not bring about transfer the check. 

fact, the liability covered section the Uniform 
Negotiable Instruments Act, which reads follows: ‘‘When sig- 
nature forged made without the authority the person whose 
signature purports be, wholly inoperative, and right 
retain the instrument, give discharge therefor, en- 
force payment thereof against any party thereto, can acquired 
through under such signature, unless the party against whom 
sought such right precluded from setting the 

This rule has been applied practically every jurisdiction 
which this particular question has arisen. Prior the making 
the present decision, Pennsylvania courts held the other way. Back 
1908, the Supreme Court Pennsylvania, the Tibby 
Brothers Glass Co. Farmers’ Bank, 220 Pa. 
Atl. Rep. 280, decided that bank was not liable this 
kind. The Tibby Brothers case now stands overruled. 

the present decision, appeared that bookkeeper the em- 
ploy the plaintiff wrongfully took possession sixty-five checks 
payable the plaintiff and which were received his office mail. 
The bookkeeper forged the plaintiff’s indorsement each the 
checks and deposited them his own credit the defendant bank. 
The defendant bank collected the checks and paid the proceeds over 
the bookkeeper. Under these circumstances, the bank was held 
liable the plaintiff for the aggregate amount the checks. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §528. 
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Assumpsit Lindsley and Elliott, copartners, trading 
Lindsley Elliott, against the First National Bank Philadelphia 
recover the aggregate checks payable plaintiff’s order. From 
judgment for defendant after statutory demurrer was sustained, plain- 
tiffs appeal. Reversed and remanded. 

Russell Miller and Oliensis, both Philadelphia, for appel- 
lants. 

Hepburn Norris and William Barclay Lex, all Philadelphia, for 
appellee. 


LINN, J.—The question this time whether plaintiff has stated 
cause action. writ assumpsit was issued recover the ag- 
gregate checks payable plaintiff’s order. They were drawn 
various drawers various banks other than defendant between 
June 25, 1927, and December 12, 1928, and were received plaintiff 
the course business. Plaintiff’s signature was forged book- 
keeper, Luke, who delivered the checks with the forged endorsements 
Anna Kelley Patrick Kelly, who deposited them the de- 
fendant bank. The defendant collected them and accounted its 
depositor. Plaintiff then demanded that defendant pay the amount 
checks, and defendant refused. statutory demurrer was 
The judgment was entered without discussion the authority Tibby 
Brothers Glass Co. Farmers’ Bank, 220 Pa. 


280, (N. S.) 519. 

fault can found with the learned court below for following 
the Tibby Case, had not been expressly overruled. have, how- 
ever, been asked appellant reconsider the ground that decision 
and all agree that cannot sustained. has been the subject 
adverse criticism, contrary the decisions nearly all, not all, 
other jurisdictions which the question has been presented? and, 


grounds demurrer were stated follows: “1. The payee check 
may not bring action against the bank which check, bearing the alleged forged 
endorsement the payee, has been deposited. The plaintiffs have suffered 
loss because the alleged forgeries Luke. The Statement Claim, 
its face, shows laches notifying the defendant the alleged forgeries 
said Luke. There implication liability against the defendant 
reason the facts set forth the Statement Claim.” 

Allen Mendelsohn Son, 207 Ala. 527, So. 416, 1063; Schaap 
First Nat. Bank, 137 Ark. 251, 208 309; George Security Trust Sav- 
ings Bank, Cal. App. 708, 267 560; United States Portland Cement Co. 
United States Nat. Bank, Colo. 334, 157 202, 1917A, 145; Merchants’ 
Bank National Capitol Press, App. 59, 288 265, 1066; 
Independent Oil Men’s Ass’n Nat. Bank, 311 Ill. 278, 142 458; Indiana 
Nat. Bank Ind. 85; Railroad Building Loan Sav. Ass’n 
Bankers’ Mortgage Co., 142 Kan. 564, (2d) 61, 102 140; Meyer 
Rosenheim Co., 115 Ky. 409, 1129; Blum, Jr.’s, Sons Whipple, 194 
Mass. 253, 501, 211, 120 Am. St. Rep. 553; National 
Union Bank Miller Rubber Co., 148 Md. 449, 129 688; Moler State Bank, 
176 Minn. 449, 223 780, 799; Thomas First Nat. Bank, 101 
Miss. 500, So. 478, 355; Universal Carloading Distribut- 
ing Co. South Side Bank, 224 Mo. App. 876, (2d) 768; Passaic-Bergen 
Lumber Co. United States Trust Co., 110 Law, 315, 164 580; Wen Kroy 
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the interest that uniformity decision desirable the law nego- 
tiable instruments, should now overruled. 

tion tort, asumpsit for money had and received; and times 
action tort with count for money had and The plain- 
tiff may elect the form action pursued. 

Section the Negotiable Instruments Law, 1901, 194, 198 
(56 28), provides: ‘‘When signature forged made with- 
out the authority the person whose signature purports be, 
wholly inoperative, and right retain the instrument, give 
discharge therefor, enforce payment thereof against any party 
thereto, can acquired through under such signature, unless the 
party against whom sought enforce such right precluded 
from setting the forgery want 

The statement claim therefore alleges case which title the 
payee’s property—the checks—is still the payee; and the averment 
that the defendant, the collecting bank, exercised dominion over 
the property collecting the checks and accounting its depositor 
for the proceeds denial plaintiffs’ title the checks. 

the Tibby Case the plaintiff was payee certain checks. His 
signature was forged one who delivered them the defendant for 
collection. Defendant collected them and paid the proceeds the de- 
positor. holding that the collecting bank was not liable, the opinion, 
written Mestrezat, J., does not discuss conversion but proceeds 
the ground that payee cannot, for want privity, maintain 
action the check against the bank which was drawn, the plain- 
tiff payee, for the same reason, should not recover from collecting 
bank—a converter—who received the check from one who had title 
it, collected and accounted its depositor. But the legal relations 
existing between the payee and collecting bank are altogether differ- 
ent from those payee and drawee. The reason why the payee may 


Realty Co. Public National Bank Trust Co., 260 84, 183 73; 
Talbot Bank Rochester, Hill (N. Y.) 295; Crisp State Bank, 
263, 155 78; Shaffer Ohio St. 526; Charleston Paint Co. 
Exchange Banking Trust Co., 129 290, 123 830; Knoxville Water Co. 
East Tennessee Nat. Bank, 123 Tenn. 364, 131 447; Labor Bank Trust 
Co. Adams (Tex. Civ. App.) (2d) 814; California Stucco Co. Marine 
Nat. Bank, 148 Wash. 341, 268 891, 1531; Evenson Waukesha 
Nat. Bank, 189 Wis. 170, 207 415; Underwood Bank Liverpool, [1924] 
775. see Brown People’s Nat. Bank, 170 Mich. 416, 136 
218 705. Contra: Feitel House Wrecking Co. Citizens’ Bank Trust Co., 
159 La. 752, 106 292. See Brannan, Negotiable Instruments Law (5th Ed.) 
291; Aigler, Rights Holder Bill Exchange against the Drawee, Harv. 
1535. 


distinction between forms action has lost much its former impor- 
tance; the court looks the substance. Compare Parry First National Bank 
Lansford, 270 Pa. 556, 113 847; South Hills Trust Co. Baker, 278 Pa. 481, 
123 464; Jeffery American Federation Labor, 282 Pa. 123, 127 462. 
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not recover from the drawee that there contract between them 
promise the bank pay the holder the check; enforce- 
able contract will result the drawee writing accepts the check 
(sections and 132, Negotiable Instruments Law, 1901 203 and 
212 (56 153, 321) but without such acceptance, the drawee’s 
obligation limited its contract with its depositor. But receiv- 
ing check for collection, the collecting bank gets title the check 
the holder depositing had none; it, and crediting the 
collection the depositor, the bank necessarily assumes dominion over 
inconsistent with the payee’s control over his own property; this 
the recent case Main Belting Co. Corn Exchange 
National Bank Trust Co. (Pa. Sup.) 188 865 (opinion filed Janu- 
ary 11, 1937), was held that defendant converted plaintiff’s property 
paying unauthorized person the amount plaintiff’s checks 
drawn another bank and collected the defendant. The practical 
advantage allowing recovery the payee against the collecting 
bank obvious and well stated National Union Bank Miller 
Rubber Co. (1925) 148 Md. 449, 129 688, 690, Offutt, J., 


however, collecting bank cashes check forged in- 
dorsement, different principle applies. There the collecting bank 
the forged indorsement acquires title whatever the paper, 


because the indorsement, its only source title, nullity. there- 
fore wrongfully possession the check, and equity and good 
holds for the payee. If, while possession it, 
means the forged indorsement it, then holds the proceeds 
the collection the same way for the payee, and that relationship 
privity between and the payee. And the payee elects 
ratify the collection the check the collecting bank, may recover 
from the amount collected. 

may artificiality about this reasoning, but 


*In Seventh National Bank Cook, Pa. 483, Am. Rep. 751, this court 
seems have recognized right recover for the conversion where the drawee 
bank had paid unauthorized person and charged the drawer’s account, re- 
turned the check paid, and thereafter refused pay the true owner. the same 
effect see Goodall Real Estate Ins. Co. North Birmingham Bank, 225 Ala. 
507, 144 So. Louisville Nashville Co. Citizens’ Peoples’ Nat. Bank, 
Fla. 385, So. 104, 1918C, 610; James Union Nat. Bank, 238 IIl. 
App. 159; Kentucky Title Sav. Bank Trust Co. Dunavan, 205 Ky. 801, 266 
667; Spaulding First Nat. Bank, 210 App. Div. 216, 205 492; 
Hartford Accident, ete., Co. Bear Butte Valley Bank, 262, 257 
642. See Brannan, Negotiable Instruments Law (5th Ed.) 1070; notes 
tion discuss Clark Co. Warren Savings Bank, Pa. Super. 647. 

Restatement, Torts, 233. Underwood Bank Liverpool [1924] 
775, 791, Serutton, J., said: “Now bankers who collect borrow from 
their customers the proceeds when collected, and collecting exhaust the operation 
the cheque. These operations have been held page 
795, Atkin, J., said: “The bank disposed the chattels, the cheques, 
deprive both themselves and the true owners the dominion over them, and 
exchange for the pieces paper constituted themselves the debtors the customer. 
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not only supported the weight authority, but the result reached 
the end the same which would effected under the rule 
stated Tibby Bank, supra, and reaching that end avoids 
useless multiplication litigation. For under that rule the collecting 
bank would liable the drawee; the drawee would still liable 
the drawer, the drawer the payee, and the forger the collect- 
ing bank.’’ 


support its demurrer, defendant also contends that plaintiff’s 
statement shows negligence preventing recovery. The contention 
that, though the statement avers prompt notice defendant the 
forgery, more particular averments support the view that defendant 
excused plaintiff’s negligence. Section 23, quoted above, qualifies 
the provision that right the instrument passes forgery 
adding ‘‘unless the party against whom sought enforce such 
right precluded from setting the forgery want 
does not appear the statement exactly when plaintiff learned 
the defendant’s conduct relation the time notice was given. The 
law provides method obtaining more specific averments proper 
But for another reason must reject defendant’s contention. 
The forger delivered caused delivered plaintiff’s property 
defendant; the defendant, though misled the forger’s conduct, 
wronged the plaintiff. But the plaintiff, payee, stood legal re- 
lation the defendant collecting bank the time the forgery 
and therefore owed duty defendant. The statute limitations 
specifies the period which plaintiff could sue for redress, unless, 
before the period expired, the payee precluded himself representa- 
tions adopting the signature, otherwise assenting the passage 
title. The legal relations plaintiff and defendant are not, de- 
fendant suggests, like those existing between the depositor and his 
bank, between drawer and drawee, where the terms the contract 
prescribe what must done and thereby give rise the duty im- 
mediate notice. See Marks Anchor Sav. Bank, 252 Pa. 304, 309, 
399, 1916E, 906. There now nothing show that after 
learning the forgery plaintiff induced defendant act title 
the checks had passed the fact, defendant may show it. Being under 
duty the defendant the public, mere failure notify was 
not itself negligence. This conclusion supported 


Potts, 155 Pa. 418, 734; Phila. Common Pleas rule 55. 


Wizard Oil Co. United States Express Co., 265 Ill. 156, 106 
623; Lindenthal Northwest State Bank, 221 App. 145; Miller Lake View 
State Bank, 240 App. 395; Stern President Directors Manhattan Co., 
134 Mise. 351, 235 634; California Co. Marine Nat. Bank, 148 
Wash. 341, 268 891, 1531. Bell-Wayland Co. Bank Sug- 
den, Okl. 67, 218 705, was held that three years delay after knowledge re- 
sulted ratification; Brown People’s Nat. Bank, 170 Mich. 416, 136 
506, 657, less delay was considered sufficient; see also Blum, 
Jr.’s, Sons Whipple, 194 Mass. 253, 501, (N. S.) 211, 120 
St. Rep. 553. 
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Hamlin Sears, 327, page 331, our Court Appeals 
said: ‘When the property one man wrongfully taken and sold 
another, his own name and for his own benefit, must the owner, 
when afterward discovers the wrong, make efforts reclaim his 
property, notify the purchasers his claim the risk losing 
his property? There authority holding that such duty rests 
upon the owner property wrongfully taken and converted. The 
mere silence the owner, under such circumstances, will not bar his 
claim, short the time prescribed the statute limitations. 
The rule caveat emptor applies, and the purchaser must see 
that buys one who owns the property has authority sell.’ 
Stern President, Manhattan Co., 134 Mise. 351, 235 
634, 638. The absence duty notify which results from lack 
privity such cases distinguishes them from cases where notice re- 
quired the contract: compare Bank North America, 
Judgment reversed, record returned for further proceedings. 


TAKING WORTHLESS CHECK PAYMENT 
DRAFT 


Ray Canal Bank Trust Co., Supreme Court Louisiana, 173 So. 
Rep. 101 


The plaintiff drew draft one the defendant bank’s de- 
positors Co., and sent the defendant bank for collec- 
tion. The defendant’s runner delivered the draft the drawee 
and received payment the latter’s check the defendant. The 
runner then stamped the draft paid and delivered the drawee. 
When the check arrived the defendant bank, was found that 
Co.’s account was overdrawn. The defendant thereupon 
returned the check and took back the draft which promptly sent 
the plaintiff drawer. the following day Co. went into 
The plaintiff brought this action recover the differ- 
ence between the amount received dividends the bankruptcy 
proceeding and the face amount the draft. was held that the 
plaintiff had sustained loss whatsoever result the act 
the defendant bank receiving the check and that the defend- 
ant was, therefore, not liable. 

the general rule that bank which receives paper for col- 
lection should not take anything except cash payment. the 
present case, however, was quite obvious that the drawer the 
draft was way injured the fact that the bank’s runner took 
the check payment the draft. The was drawn the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §284. 
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bank itself and was returned and the draft reclaimed within short 
time. the bank’s runner had insisted receiving good 
check payment, Co. could not have complied. 


Suit George Ray against the Canal Bank Trust Company. 
Defendant bank having gone into liquidation while the suit was pend- 
ing, its liquidators were made parties defendant. From judgment 
dismissal, plaintiff appeals. 

Affirmed. 

Spencer, Gidiere, Phelps Dunbar and Wood Brown, all New 
Orleans, for appellant. 

Dufour, St. Paul, Levy Miceli and Dart Dart, all New Or- 
leans, for appellee. 


ROGERS, J.—George Ray sued recover $9,540.13 from the 
Canal Bank Trust Company. While the suit was pending, the bank 
went into liquidation and its liquidators were made parties defendant. 
Subsequently, plaintiff, supplemental petition, claimed lien and 
privilege under Act No. 1926. After trial the merits, the 
court below dismissed the suit, and plaintiff has appealed from the 
judgment. 

The facts, which are not disputed, are these: 

January 25, 1929, George Ray, Wichita Falls, Tex., drew 
draft for $11,970.53 Fontaine Martin Co., New Orleans. The 
draft was indorsed blank Ray and deposited for 
him the Security National Bank Wichita Falls, which sent 
the First National Bank Fort Worth, Tex. The draft was received 
the Canal Bank Trust Company from the First National Bank 
Fort Worth, the morning Monday, January 28, 1929, and 
that day between 12:30 and o’clock was delivered 
runner the Canal Bank the office Fontaine Martin Co. 
Shortly after the same day the runner returned 
the office Martin Co. and was given the company’s check for 
$12,032.18 drawn the Canal Bank. The amount the check repre- 
sented the aggregate amount all the drafts which had been left 
the bank’s runner the office Martin Co. The runner receiv- 
ing the check, with the prevailing custom, stamped 
the face the draft with rubber stamp the word and left 
the draft the office Martin Co. 

The bank’s runner then brought the check the main office the 
bank and delivered the collection teller, who placed with 
rubber stamp the words, Department Canal Bank Trust 
Company, January 28th, 1929,’’ the purpose which was identify 
the check. The teller did not mark the check paid and, matter 
fact, the check was never marked paid the bank. 
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When the bank’s collection teller received the check, was not 
informed the condition the account Martin Co., and 
the following morning the bookkeeper the bank, whom had sent 
the check for verification and payment, advised him that the check 
was and that was throwing out. 

The matter was then referred assistant cashier the bank, 
and telephoned the cashier Martin Co., informing him that the 
account his company was overdrawn, and that the overdraft would 
have covered before 1:30 o’clock m., the checks Martin 
Co. would returned for the want sufficient funds with which 
honor them. The cashier Martin Co. stated that the matter would 
receive his attention. When the bank’s official returned from lunch 
about 1:30 o’clock and found that the overdraft Martin Co. 
had not been made good, again telephoned the cashier the com- 
pany, and was then informed that Martin Co. could not cover the 
overdraft. The bank official then took all the checks drawn 
Martin Co., which were given for drafts presented that company, 
went over the office Martin Co., returned the checks and got 
back the drafts. thereupon scratched off the drafts the notations 
placed thereon the bank’s runner, brought the drafts back 
the bank, and gave them the collection teller charged back 
against the several accounts. 


About o’clock January 29, 1929, after the drafts were 
returned the bank’s collection teller, telegraphed the First National 
Bank Forth Worth follows: ‘‘Draft Fontaine Martin, No. 11,973 
Yours Twenty-sixth protesting check payment dishonored.’’ the 
same day the teller caused the draft protested for nonpayment 
the bank’s notary. the evening the same day the Canal, Bank 
sent debit memorandum the First National Bank Fort Worth 
for the amount the draft, and the same time returned the original 
draft. time thereafter did the Canal Bank receive any complaint 
from the Fort Worth bank the manner which the transaction 
was handled. 

Shortly before the afternoon January 29, 1929, 
notice was posted the New Orleans Cotton Exchange announcing the 
suspension Fontaine Martin Co. Two days later, Martin Co., 
and the individual members thereof, were adjudicated voluntary bank- 
rupts the United States District Court for the Eastern District 
Louisiana. 

George Ray filed proof his claim for $11,974.53 (amount 
draft and protest fees) the bankruptcy proceedings. The claim was al- 
lowed and two dividends were paid Ray the trustee bankruptcy, 
amounting $1,685.93. Ray also collected account his claim 
the sum $745.57, being amount deposit account Fontaine 
Martin Co. the Security National Bank Wichita Falls. After 
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the answer was filed, plaintiff, supplemental petition, credited his 
claim with the amounts question, thereby reducing $9,540.13. 

Plaintiff seeks impose liability the defendant bank either 
two grounds, namely, (1) because when its runner stamped the draft 
the instrument was paid far plaintiff was concerned and 
the bank could not thereafter change the status the transaction, 
(2) the delivery the drawee’s check the bank did not constitute 
payment, the bank, plaintiff’s agent, was guilty negligence ac- 
cepting from the drawee anything but current money payment 
the draft and indebted plaintiff for the amount thereof damages. 

the payment and not the receipt the check which operates 
discharge the obligation, although such payment relates back the 
moment receipt. Langridge Dauenhauer, 120 La. 450, So. 387. 

The mere delivery the draft and the acceptance the check 
the bank’s runner and his marking draft paid with rubber stamp 
accordance with the customary method handling such transactions 
did not constitute payment and was evidence payment. Am. 
Eng. Law, 569, par. 13. 

The surrender the draft (if considered having been sur- 
rendered) did not affect the matter one way the other. Am. 
Eng. Law, 572, par. 

The leaving the draft the bank’s runner the office Martin 
Co. was clearly only provisional, pending payment the check which 
received the time. National Bank Commerce Chicago, 
St. Rep. 566; Inter-State National Bank Ringo, Kan. 116, 
(N. 1179, 115 Am. St. Rep. 176. 

The check was not given and received absolute payment the 
draft. was not perforated nor marked paid the Canal Bank. The 
entries the books the bank were merely evidence conditional 
payment the draft. Inter-State National Bank Ringo, supra. 

Plaintiff’s charge negligence not supported the record. The 
Canal Bank acted promptly and conformity the customary and 
established mode handling such transactions. loss was suffered 
the plaintiff because anything the bank did failed do. 
Plaintiff was worse position than would have been the bank 
had exacted cash instead accepting the check. 

Martin Co., the drawee, was without sufficient funds honor 
plaintiff’s draft when was presented. The company’s bank account 
was largely overdrawn, and there was still large debit balance against 
the company when went into bankruptcy few days later. 

Plaintiff’s draft was promptly reclaimed from the drawee and re- 
turner plaintiff, thereby giving plaintiff every opportunity pro- 
tect his interest. result the prompt attention the defendant 
bank, the plaintiff was enabled seize the bank account Martin 
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Co. Wichita Falls and prove his claim, with the resulting dividends, 
his debtor’s proceeding. 

The rule limiting the liability the collecting bank only the loss 
occasioned its negligence stated Mitchie Banks and Banking 
(Permanent Edition) Vol. 110, follows, viz.: 


note has been surrendered exchange for check, has, 
upon the dishonor the check been recovered without its validity 
security having been any way impaired, there would seem 
reason why the bank should liable all the owner the note, unless 
the extent any actual loss that might have been occasioned its 


full discussion the subject, with citation the pertinent au- 
thorities, contained the case Inter-State National Bank Ringo, 
supra. that case bank holding note for collection surrendered 
the maker exchange for his worthless check upon another bank, 
but, upon the dishonor the check, regained possession the note 
and returned its principal. The decision the exonerated 
the bank from liability, upon the ground that the acceptance the 
substituted paper did not, under the disclosed, operate 
damage prejudice the owner the note intrusted the bank 
for collection. 

find nothing the authorities cited plaintiff warrant 
judgment favor under the facts and circumstances shown 
this case. 

For the reasons assigned, the judgment appealed from affirmed. 


PLEDGE NATIONAL BANK SECURE 
DEPOSITS 


Adams Cribbis, United States District Court (Dist. Colorado), 
Fed. Supp. 723 


national bank located Colorado has authority pledge 
its assets secure deposit made city. 

amended), national bank may give security for deposits public 
money state any political subdivision thereof the same 
kind state banks are authorized law give the state where 
the national bank located. The court points out that its attention 
had not been called any statutory provision decision the 
Supreme Court Colorado authorizing state banks pledge their 
assets secure the deposits city town. 


For similar decisions see Banking Law Journal Digest (Fourth 
§362. 
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this case, national bank gave security for deposits for the 
city Idaho Springs, Colo., amounting $11,600. was held 
that the city could not retain the pledged securities against the 
receiver the bank. 


Suit John Adams, receiver the First National Bank 
Idaho Springs, Colo., against Elsie Cribbis, city treasurer the city 
Idaho Springs, and another. motion strike the answer. 

Motion granted, and decree rendered for plaintiff. 

Arthur Aldrich, Idaho Springs, Colo., for plaintiff. 

Collom, Idaho Springs, Colo., and Bond and 
Holland, both Denver, Colo., for defendants, 


SYMES, J.—On motion strike answer. 
This suit the receiver the First National Bank Idaho 
Springs against Cribbis, treasurer Idaho Springs, and the city 
Idaho Springs, recover alleged preferential payment plaintiff’s 
predecessor receiver said city. alleged that the time the 
closing the bank the city had deposit therein $11,617.26 three 
different accounts. That the bank had unlawfully pledged certain 
its assets, consisting bonds and securities, secure the same; that 
after the bank closed the plaintiff’s predecessor redeemed the pledged 
securities various payments, amounting $11,617.26; that these 
payments were illegal and invalid, and the suit recover the same, 
less dividends paid. 

The answer admits the material facts, and alleges that the pledge 
agreement was valid, and sets several affirmative defenses, e., that 
suit the state court brought the city Idaho Springs after 
the closing the bank, against Cribbis treasurer, and her surety, 
the Independence Indemnity Company, stipulation was entered into 
the parties that suit recognizing the pledge valid, and agreeing 
that the securities pledged should sold and the city repaid the amount 
its deposit, less dividends. 

That controversy having arisen between the receiver the bank 
and the defendant relative the validity the pledge, the agreement 
above referred was entered into. That amounted accord and 
satisfaction, pursuant which the pledged securities were delivered 
the receiver the bank for sale under instructions from the Comp- 
troller the Currency. That the agreement fully executed. An- 
other defense laches. 

One fundamental question raised the motion—the right 
national bank pledge its assets security for deposits, the absence 
statutory authority. This court has passed upon this question before 
and should settled once and for all. The identical question was 
(2d) 146, affirmed the Supreme Court, Shipping Board 
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Merchant Fleet Corp. Rhodes, 297 383, Ct. 517, 
Ed. 733. held that pledge securities bank secure deposits 
the Alien Property Custodian and the Fleet Corporation, respectively, 
from which payment full their deposits was made the receiver 
upon the the bank, was invalid the absence statute 
authorizing national banks secure deposits money public officers 
generally, such agencies specifically. Citing Texas Pacific 
Co. Pottorff, 291 245, Ct. 416, Ed. 777, and 
Marion Sneeden, 291 262, Ct. 421, Ed. 787. Further, 
that moneys deposited the Comptroller the Currency and secured 
pledge the bank’s assets was valid, because the statute spe- 
requiring the Comptroller take security for the particular 
funds question, wit, funds insolvent national banks. The case 
further held the authority Cook County Nat. Bank S., 107 
445, Ct. 561, Ed. 537, and Branch S., 100 
Ed. 759, that the absence statutory authority for the secur- 
ing public moneys deposited national banks the Secretary 
the Treasury, the bank simply debtor the United States precisely 
are other depositors. Texas Pacific Co. Pottorff, supra, 
the Supreme Court specifically held that national banks lacked power 
pledge their assets secure private deposits, and Marion 
Sneeden, supra, said that banks not have power pledge assets 
secure any public deposits, except where the power specifically granted 
Congress, and that therefore national bank cannot legally pledge 
assets secure funds state political subdivision thereof, 
except located state which state banks are authorized 
do, permitted the 1930 amendment the National Banking Act. 

Session Laws Colorado 1927 (chapter 65, §7, 203) provide: 
bank shall pledge hypothecate any its securities except 
for direct bills payable and (or) for the protection public 
funds, moneys said bank, accordance with statutes now here- 
after are not advised any statutory provision, 
decision the Supreme Court Colorado since the enactment this 
statute, that authorizes the pledging the securities state bank 
guarantee the deposits city town Colorado. Awotin 
Atlas Exchange Nat. Bank, 295 209, Ct. 674, Ed. 
1393, was held that one who makes unlawful contract with 
national bank charged with knowledge the statutory prohibition 
against such agreement, and may not hold the bank the forbidden 
contract the ground estoppel. the course the opinion the 
court states that contracts made national banks violation 
statutes relating thereto are invalid, not merely account the ab- 
sence the power the bank enter into the same, but because there 
total prohibition liability growing out such trarsaction, 
whatever its calling attention the well-known rule that national 
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banks are public institutions, and the object the statute protect 
their stockholders, depositors, and the public from the hazards con- 
tingent liabilities. 

follows that neither the Comptroller the Currency, nor his 
receiver, had any authority any way waive the statutory prohi- 
bition; that the defendants were charged with knowledge the law; 
and that the stipulation, Exhibit (which note passing was not 
made between the parties this suit), wholly null and void, 
far the bank its receiver concerned. 

accord and satisfaction compromise, like all other contracts, 
must grounded upon valid consideration. The parties here at- 
tempted compromise act the receiver absolutely void. could 
not form the basis honest dispute, rise even the dignity 
doubtful claim, such receivers are permitted compromise. See 
Judge Knox’ opinion Baldwin, Receiver, Chase Nat. Bank 

The motion strike the answer and defenses granted, and 
decree accordance with the prayer the mill may entered. 


INDORSEMENT NOTE NATIONAL BANK 


Bouchelle First National Bank Birmingham, Supreme Court 
Alabama, 173 So. Rep. 


Section the McFadden Act (Feb. 25, 1927, Code 
24), provides, with respect national banks, ‘‘That the business 
buying and selling investment securities shall hereafter limited 
buying and selling without recourse marketable obligations evi- 
dencing indebtedness any person corporation, the form 
bonds, notes and/or debentures, commonly known investment 
This section does not require national bank, having 
taken note for money lent the ordinary course business, 
indorse such note without recourse upon making cash sale it. 

The law above quoted permitted, for the first time, national banks 
engage the business dealing securities and the limitation 
was intended apply such dealing. was not intended in- 
terfere with restrict the ordinary business banking, which 
the sale promissory notes, owned national bank, 
and the indorsement such notes without restriction. 

this case the plaintiff purchased from the defendant bank 
promissory note bearing the bank’s unrestricted indorsement. Later, 
when the plaintiff brought this action the note, the defendant 
interposed the defense that, under the statute above referred to, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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was without power indorse the note except without recourse. 
The court held that the bank was wrong this contention and that 
the bank was liable its indorsement. 


Action assumpsit Ezrene Bouchelle against the First Na- 
tional Bank Birmingham. From judgment for defendant, plain- 
tiff appeals. 

Reversed and rendered. 

Coleman, Spain, Stewart Davies and Carl Moebes, all Birm- 
ingham, for appellant. 

Cabaniss Johnston and Jos. Johnston, all Birmingham, for 
appellee. 


FOSTER, J.—Without now reciting the facts detail, the question 
here presented whether national bank may indorse note, which 
has taken for borrowed money, its sale another for cash, 
bind such ordinary incidents indorsement are not 
expressly waived. That say, though the indorsement does not re- 
cite that ‘‘without recourse,’’ national bank restricted 
the acts Congress that can only transfer its paper taken for bor- 
rowed money indorsement without recourse. Such limitation 
supposed result from amendment February 25, 1927, Stat. 

was enacted, and applicable the indorsement here ques- 
tion, and not materially different from the Code section respects 
which concern this suit, provided: ‘‘That the business buying and 
selling investment securities shall hereafter limited buying and 
selling without recourse marketable obligations evidencing indebtedness 
any person corporation, the form bonds, notes and/or 
debentures, commonly known investment securities.’’ 

The contention, sustained the trial court, that the limitation 
includes the sale notes taken the bank for borrowed money 
the ordinary course its business lending money. cannot agree 
with the contention. 

Reliance had the Awotin Atlas Exchange Nat. Bank, 
does not sustain the contention. related sale the national 
bank mortgage bonds another corporation; which the bank 
bound itself repurchase them maturity par and interest. The 
question was whether such contract was within the requirement that 
buying and selling investment securities the bank must with- 
out recourse. was held not restricted the indorsement 
negotiable paper, since the bank undertook save harmless the buyer 
for all risk loss his purchase, effectively had indorsed 
the bonds without restriction, had guaranteed their payment 
maturity. 
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have more direct opinion the United States Supreme Court 
declaring the effect the amendment. must express our own 
judgment. thought that the expressions this opinion manifest 
purpose apply its restrictions all notes which the national bank 
may sell and indorse. But the opinion refers the fact that the amend- 
ment the first recognition the authority national banks en- 
gage the business dealing securities, and that was intended 
subject that business the limitation that must conducted 
wihout recourse. was pointed out that the limitation related buy- 
ing and selling marketable obligations. think the context shows 
meaning that only relates such securities the bank shall buy 
and sell. The business buying and selling investment securities was 
there added that which theretofore authorized such banks exercise 
all the incidental powers shall necessary carry the business 
banking; discounting and negotiating promissory notes, drafts, 
bills exchange, and other evidences debt. The amendment does 
not seem have been intended change affect such ordinary busi- 
ness banking, but added that engaging the business invest- 
ment bankers also, but such added business was with the limitation 
that the buying and selling must without recourse, not that the 
ordinary incidents banking otherwise must with that restriction. 

has been held that the authority exercise the incidental 
powers banking business authority sell notes taken 
evidence loans money the maker indorsement without re- 
striction, with accompanying contract guaranty less onerous 
that indorsement. People’s Bank Belleville Manufacturers’ 
National Bank Chicago, 101 181, Ed. 907; Corpus Juris 
815, 746. 

And was held First National Bank Charlotte National 
Exchange Bank, 122, 128, Ed. 679, referring Fleckner 
United States Bank, Wheat. 338, 351, Ed. 631, ‘‘that pro- 
hibition against trading and dealing [in stocks] was nothing more than 
prohibition against engaging the ordinary business buying and 
selling for profit, and did not include purchases resulting from ordinary 
banking transactions.’’ so, not think the restriction the 
business dealing securities buying and selling them was in- 
tended restriction negotiating promissory notes taken and 
sold ordinary bank transactions not featuring the business which 
the restriction was expressly made apply. 

Another question was argued which the view have expressed 
renders unnecessary consider. 

our opinion that appellant entitled judgment the 
agreed facts, far any question has been argued presented here. 

judgment here rendered for appellant for $1,250, with interest 
the legal rate from March 20, 1932, which shall added $200 
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attorney’s fee, provided the indorsement. This amount 
shown the agreed facts. and rendered. 


RIGHTS PARTIES LEAVING BONDS WITH 
BANK FOR SAFEKEEPING 


Phares Hood, Supreme Court Appeals West Virginia, 189 
Rep. 707 


bank, acting through its cashier, has authority, both 
mon law and under West Virginia statute (Acts 1929, 23, 
receive bonds for safekeeping. Upon the failure the bank, 
the depositors bonds left for safekeeping, will entitled 
preferred claims provided the bonds are still the possession 
the bank. the bonds are missing, the depositors will entitled 
preferred claims provided can shown that the assets the 
bank were augmented the proceeds the bonds. 


Actions Bessie Phares, and Puffenbarger, and Joe 
Hevener, and Dovie Bowers against Smith Hood, receiver. 

From the decrees, defendant appeals. 

Affirmed part; reversed part, and remanded. 

Hiner, Franklin, for appellant. 

Zimmerman Romney, for appellees 
Phares, Hevener, and Bowers. 

Judy, Petersburg, and William McCoy, Franklin, for 
appellee Puffenbarger. 


HATCHER, J.—These cases involve the responsibility bank 
for number United States government bonds left for safekeeping 
depositors with Irving Ritchie, its cashier. The bank became in- 
solvent, was closed December 31, 1931, and was placed charge 
representative the banking commissioner’s office, receiver. The 
bond owners requested him return the bonds; replied simply that 
did not have them. trace them appears the evidence except 
two, which were shown have been negotiated the bank. 
preferred claim was awarded the owner those two. Recoveries 
common creditors were awarded the several owners the other bonds. 

The main contentions the receiver are (1) that the bank was not 
authorized receive the bonds for safekeeping; (2) that, so, the 
cashier was unauthorized accept them the bank and 
acted personally doing so; and (3) that the bank became law- 
ful bailee the bonds, did gratuitously and owed the bond own- 
ers but slight 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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Acts 1929, 23, banks were given the specific right ‘‘to 
receive deposit for safe-keeping jewelry, plate, stocks, bonds, and 
personal property whatsoever description.’’ Two the deposits 
herein were made subsequent 1929. Prior thereto, the statute merely 
stated this respect that banks could exercise ‘‘all such incidental 
powers may necessary carry the business banking, 

receiving Acts 1925, 34, 78. Whether this provi- 
sion itself was broad enough authorize the transactions herein 
prior 1929, need not considered seriously. Deposits personal 
property banks for safekeeping have been incidents banking from 
the beginnings our present banking system. The earliest bankers 
England were goldsmiths. Zollman, Banks and Banking, 61. ‘‘The 
goldsmiths London took the money, bullion, plate, ete. de- 
positors, merely for Angel Ames, Corporations (11th 
Ed.) 55, note Accord: Pattison Bank, 82, 94, 95, 
Am. Rep. 582. ‘‘Originally the business banking consisted only 
receiving deposits ... for Oulton Savings 
Wall. (U. 109, 118, Ed. 618. While modern times 
general deposits constitute the principal business banks, the power 
bank still receive deposit for the special purpose safekeep- 
ing commonly conceded, ‘‘as incident the general function 
the Morse, Banks and Banking (6th Ed.) 191. Accord: 
Zollman, supra, 3062; Hill Bank, Va. 649, 655, 123 
417, 419. Furthermore, bank cannot justify withholding deposit 
upon the mere ground that its acquisition was ultra vires. First Nat. 
Bank Graham, 100 699, Ed. 750; Chafin Coal Co., 

Since the bonds for safekeeping ‘‘every day busi- 
ness for bankers’’ (Zollman), would naturally follow that the cashier, 
the chief executive officer bank, would have the power re- 
ceive such special deposits for the bank without express authorization 
from the board directors. First Nat. Bank Silverton Bank 
(C. A.) 273 119. And the authorities generally agree that when- 
ever board directors permits cashier exercise such authority 
openly for considerable time, the bank bound his acts. Foster 
Bank leading Mass. 479, 497, 498, Am. Dee. 168; First 
Nat. Bank Graham, Pa. 106, Am. Rep. 49; Sherwood Bank, 
131 Iowa, 528, 534, 109 Dobie, Bailments, 56; Morse, supra, 
pp. 518, 519. express authority was given the cashier herein 
the board directors receive special deposits. However, book- 
keeper the bank testified without contradiction that from 1920 until 
closed, bonds were left with the bank for safekeeping ‘‘every few 
days.’’ The only director whose testimony before admitted that 
knew ‘‘as private the custom the people his 
county for number years leave Liberty bonds and other valuable 
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papers with the bank for safekeeping; that about 1926, letter from 
the state banking commissioner was read meeting the board 
directors, which suggested that the bank get book which 
keep record property received for safekeeping; that February, 
1927, another letter from the commissioner was read the board 
directors and made part the minutes meeting, which said 
note from the report that you have installed safekeeping record, 

and believe will prove protection your bank.’’ This evi- 
dence sufficient show that the board directors knew and 
quiesced the practice its cashier receive bonds for safekeeping. 

The cashier bought the bonds for some the parties these suits; 
may have some instances the checking accounts certain 
bond owners with more interest than the bonds were paying; and 
did not list any the bonds question the bank’s records. Where- 
fore, the receiver contends that the cashier’s dealings with the instant 
bond owners were personal. The cashier himself did not testify; and 
the receiver’s failure have him weighs heavily against the 
contention. Why depend inference alone affirmative evidence 
supporting the contention was available? The bond owners were gen- 
eral depositors the bank. The transactions relating the bonds 
transpired the bank. The evidence shows that the bond owners 
thought they were dealing with the bank, through the cashier. They 
were given written receipts him which specifically described the 
bonds question, stated that the bonds were held for safekeeping 
and were severally signed either the name the bank Ritchie, 
the name Ritchie, cashier. untenable that such 
dealings between the bank’s patrons and its cashier became personal 
merely because did not officially record explain the dealings. His 
acts, under the circumstances, were the acts the bank. Michie, 
Banks and Banking, chapter 8b. 

direct compensation for the bonds was paid the 
bank. such eases, the courts are divided whether bank’s 
services are gratuitous not. Zollman, supra, 3067. This court took 
the view Hill Bank, supra, that the acceptance special deposits 
bank was ‘‘promotive its general business,’’ and therefore not 
gratuitous. Let the opposite view conceded for the moment, under 
which the bank would liable the bond owners only for fraud 
gross negligence. Coal Co. Richter, Va. 858, 861, 609. 
There ample authority for holding that where bank has received 
bonds for safekeeping, its refusal return them upon demand, without 
explanation, these suits, save that the bonds were not its pos- 
session, ‘‘sufficient evidence that the bonds had been lost the gross 
negligence the bank, not converted its own First Nat. 
Bank Zent, Ohio St. 105, 109. Accord: First Nat. Bank Gra- 
ham, supra; Manhattan Bank Walker, 130 267, 277, Ct. 
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90, Am. St. Rep. 766, 768, 769; First Nat. Bank Tevis, 
Okl. 714, 719, 119 218; Annotation, Am. St. Rep. 783. 

After the court announced award preference the bond 
owner whose bonds the bank had converted, and before the decree 
thereon was entered, the bond owner was permitted take further 
evidence proving more definitely the bank’s negotiation one the 
bonds. The receiver complains this. Expression the judicial 
opinion was not adjudication the cause. The matter was still 
the breast the court. Armstrong Ross, Va. 16, 17, 18, 
745. Being so, the consideration further evidence was dis- 
with the court, and see abuse here the discretion. 
Upon the two bonds its own use, the bank became trus- 
tee therefor their owner, and the preference awarded this owner 
was proper. Carleton Mining Power Co. Co., 113 Va. 20, 
536. The bond owners allege cross-error because not given 
preferred claims for the other bonds. Their position, however, not 
supported even their own citations, which apply only where the 
proceeds special deposits have augmented the bank’s assets. Mann 
Bank, 227 Mo. App. (2d) 146, 152. Except the 
two bonds, such augmentation here not shown. 

These suits were separate, and the decrees therein were also sepa- 
rate. Each decree for common recovery awarded interest the par 
value the bonds from the date the last interest payment made 
the bond owner the date the decree (about years). The bond 
owners would sustain this allowance interest under Code, 56-6-29, 
which provides that decree for the payment money shall for 
the aggregate principal and interest due when the decree rendered. 
Before that statute can apply, must first determined interest 
was due the dates the several decrees. The receiver says interest 
does not run common claims against the receiver insolvent, 
and that the allowance interest these suits ‘‘makes the plaintiffs 
preferred creditors this respect,’’ i.e., preferred over other common 
whom his brief charges were not awarded like interest. ‘‘As 
general says the Supreme Court the United States, ‘‘after 
property insolvent passes into the hands receiver in- 
terest not allowed the claims against the funds. The delay dis- 
tribution the act the law; necessary incident the settle- 
ment the Thomas Car Co., 149 95, 116, 117, 
Ct. 824, 833, Ed. 663. The rule was evolved mainly mat- 
ter convenience, and means inflexible. applied not, 
according its effect the equitable distribution the receiver’s 
funds. Clark Receivers (2d Ed.) 660 (a). The records the 
instant suits not disclose what was done about interest other 
claims against the receiver. Therefore, furtherance 
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equity, set aside the awards interest herein the common claim- 
ants, and remand the causes that full information may furnished 
the court the awards interest made denied the other common 
claimants. interest has been awarded the others, the plaintiffs should 
have their interest; interest has been refused the others, the plaintiffs 
should treated likewise; and thus all common claimants will fare 
alike. every other respect the several decrees are affirmed, with costs 
the plaintiffs. Affirmed part; reversed part, and remanded. 


PAYMENT CHECK WITHOUT REQUIRING 
IDENTIFICATION 


Hays Lowndes Savings Bank Trust Co., Supreme Court Ap- 
peals, West Virginia, 190 Rep. 543 


The plaintiff signed blank check the defendant bank and 
gave employee with instructions fill out and use 
paying certain debt. The check came the hands third 
person who wrongfully filled out, using fictitious name payee. 
This party indorsed the check with the fictitious name and cashed 
the defendant bank. The employee the bank who paid the 
check did not require positive identification the person present- 
ing and, for this reason, was held that the bank could not 
charge the check against the plaintiff’s account. 

this case appeared that the plaintiff instructed his em- 
ployee fill out the check for $25, make payable one Ramsey 
and deliver Ramsey settlement obligation. The em- 
ployee neglected this and two three months later the check 
came the possession another person the plaintiff’s employ. 
This employee, whose name was Pearl Binegar, filled the check out 
for the sum $212 and made payable Helen Cuffner, ficti- 
tious name. the company man she went the defendant 
bank and asked have the check cashed. The bank employee asked 
that she identify herself the payee. She left the bank and came 
back later with man who said that had had business transac- 
tions with Pearl Binegar’s companion but that did not know 
his name. Upon this identification, the check was paid. was held 
that the bank was responsible for the amount the check. The 
court declared the rule that, where check presented for 
payment person who unknown the bank, becomes the 
imperative duty the bank require him properly identify 
himself the payee named the check. 


Action Hays against the Lowndes Savings Bank Trust 
Company. review judgment for plaintiff, defendant brings error. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §606. 
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Affirmed. 
Charles Clarksburg, for plaintiff error. 
Powell Clifford, Clarksburg, for defendant error. 


FOX, J.—About the month March, 1935, plaintiff, Hays, 
signed blank check, drawn the defendant, Lowndes Savings Bank 
Trust Company, and delivered the same Edith White, his employee, 
with instructions that she fill out the same for the sum $25 and make 
payable Louise Ramsey liquidation debt. The check signed 
was form furnished the defendant, for the use its custom- 
ers. The employee placed the blank check underneath cover the 
top cabinet, neglected follow the instructions the plaintiff, 
and later left his employ. Still later, one Binegar was employed 
the plaintiff domestic, and the blank check above mentioned 
passed into her possession. before June 1935, Pearl Binegar 
filled the check writing the blank spaces the date, the name 
the payee, the amount the check and the word ‘‘farm,’’ dating 
the check June 1935, and making payable Helen Cuffner, 
fictitious person and for the sum $212. She then indorsed the name 
Helen Cuffner the back the check, presented the drawee, the 
defendant, who paid the check and charged the same the account 
the plaintiff. This suit was instituted the plaintiff recover the 
amount paid. completion the evidence offered the trial 
the case, motion for directed verdict was made each the parties. 
The court directed verdict for the plaintiff, overruled motion set 
aside, and entered judgment thereon. The defendant prosecutes this 
writ error. 

The execution the check blank the plaintiff was careless 
act his part, and, were the bank free from negligence, would come 
under the plain provisions the Negotiable Instruments Act, Code 
46-1-14-16, and also within the spirit the rulings this court that, 
where one two innocent persons must suffer loss through the mis- 
another, the one who, through his negligence, makes the 
loss possible, must bear the loss. Applying these rules this case, 
clear that, Pearl Binegar had made out this check payable her- 
self and indorsed the same, and the same paid her, upon proper 
identification, the bank would have been justified honoring the check, 
and the loss sustained would have fallen upon the maker the check 
who, his carelessness, had made possible that fraud could per- 
petrated. This holding line with the provisions the statute 
and the decisions bearing the question, and becomes necessary 
order maintain and facilitate the free circulation negotiable papers 
the manifold transactions necessary carry the business the 
country. not considered necessary cite authorities support 
this position. 
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Admitting, however, carelessness the plaintiff executing the 
blank check involved this case, the bank which was drawn was 
not entirely free from obligations its customer. The relation between 
bank and its depositor that debtor and Where de- 
positor places his money with bank, contractual relation created 
whereby the bank agrees pay the money deposited upon the order 
the depositor, and the person whom the order given. This 
obligation the part the bank pay such order the 
person, and that person only, whom the order for payment 
given, the lawful holder thereof. This necessarily requires that 
the payee holder the check identified the bank the person 
whom payment intended made. the matter identifica- 
tion, the bank acts its peril. has the opportunity demand proper 
identification, and, fails take advantage such opportunity, 
and through carelessness, mistake, bad judgment fails take the 
necessary precaution with respect identification, cannot claim 
holder due course. 


rule well established that ordinarily banker, whom 
check drawn, must ascertain his peril the identity the person 
person with the alleged indorsement the payee the bank must ascer- 
tain, general rule, its peril, whether the indorsement good 

drawee bank its peril must identify the payee order 
instrument. The drawee bank, though not chargeable with 
knowledge the genuineness the signatures the indorsers the 
sense which must know the signature the drawer, owes the de- 
positor the absolute duty pay only directed the person per- 
sons designated the drawer, and, the absence estoppel negli- 
gence, which the proximate cause the loss, and which must 
proved the bank, though the indorsement person bearing 
the same name the payee, acts its peril, and absolutely liable 
him for paying without the proper indorsement for paying 
some manner different from that directed the indorsement 
person whose name merely idem sonans.’’ Zollman, Banks and 
Banking, pp. 429, 431. 


That the bank not without duties and obligations with respect 
genuineness indorsement, and identification one who presents 
further appears from the following authorities: Armstrong 
St. Rep. 655; Shipman Bank State New York, 126 318, 
politan Nationa! Bank, 191 Mass. 159, 693, 114 Am. St. Rep. 
595; Jordan Marsh Co. National Shawmut Bank, 201 Mass. 397, 
Bank, 153 Mich. 73, 116 514, 126 Am. St. 
Rep. 467; Grand Lodge, Kansas State Bank, Kan. 
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876, 142 974, 1915B, 815; United States Coal Storage Co. 
Central Manufacturing District Bank, 343 Ill. 503, 175 825, 
811; Gutfreund East River National Bank, 251 58, 
167 171, 173, 1103. the last cited the court 


bank bound contractual obligation the exercise due 
care the payment checks bearing the genuine signatures its 
depositors. Its negligence defeats the defense negligence the part 
the depositor. had right assume that the checks were 
the genuine checks its depositors, because signatures were 
genuine and alterations appeared excite suspicion, owed duty 
them make payment only the payees therein named, their 
order. made inquiry the identity the payees, the 
genuineness their purported indorsements. Plaintiffs did not relieve 
from that duty. paid the checks the makers’ employee, Hunold, 
without inquiry, because had misplaced confidence him. 
stranger representing himself ‘C. Swift,’ for example, had presented 
the check, the bank would have been bound its peril see that 
was truth the payee entitled receive payment The 
depositor has right rely the bank careful not pay out 
money the wrong person. Nothing the form the altered checks 
estopped the plaintiffs from insisting that right. their negli- 
gence the checks had been made payable genuine payees, who re- 
ceived the amounts thereof, the amount the checks had been 
raised through their carelessness, the case would have been different. 
The bank might then rely the form the checks, and charge the 
plaintiff with estoppel. assume that the bank might rely 
the checks being genuine form, still did not exercise any care 
identify the payees.’’ 


This leads inquiry what the time the 
was presented. Fortunately, there material conflict the 
evidence this point. Pearl Binegar, accompanied gentleman 
friend, went the banking house the defendant and presented the 
Hays check and asked for payment. was presented Fred 
Harper, employee the defendant, who first examined the check 
with reference the genuineness the signature, compared the same 
with signature card file, and made some inquiry fellow em- 
ployee, George North. Being satisfied the genuineness this signa- 
ture, and the plaintiff having funds deposit sufficient pay the 
check, then asked that the person presenting the check identified 
the payee. Pearl Binegar and her friend left the bank with the idea 
finding gentleman the name Hickman, who operated parking 
lot the city, and, not finding him, then went Roy Miller, 
employee mercantile firm the city, and asked him the 
defendant bank effort identify the person who was presenting 
the check for payment. The man who accompanied Pearl Binegar had 
made one more visits the store which Miller was working and 
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had merchandise from him. Miller did not know his name 
and had never seen Pearl Binegar. When went the defendant 
bank for the purpose identifying these people, states that told 
Harper, referring the gentleman who was with Pearl Binegar, that 
had waited him the store several times, but could not indorse 
check because did not know anything about him.’’ may that 
Miller did not tell Harper that did not know the name the man 
who accompanied Pearl Binegar, but the fact remains that Miller did 
not know the name the person, had never seen Pearl Binegar, and 
only stated that knew the man reason the fact that had 
transacted business with him several times the store which was 
working. The so-called identification Miller amounted nothing. 
What told Harper gave the bank information with respect 
the identity either Pearl Binegar the gentleman who accompanied 
her, which could with safety rely. Solely upon this statement 
Miller, Harper asked the man who accompanied the girl she was 
Helen presumably, replied the affirmative, and thereupon 
the check was paid. The defendant was negligent not further pur- 
suing its inquiry the identity the two people involved pre- 
senting this check, and such negligence was the proximate cause the 
damage which resulted from the original carelessness—or, choose 
eall so, negligence—of the plaintiff. The obligation the bank 
protect its depositor against the payment money persons other 
than the person intended was not met, and the bank must suffer the 
penalty for its failure meet such obligation. support our 
this point, refer Citizens’ National Bank Rey- 
nolds, Ind. App. 611, 126 234. that case, Reynolds signed 
blank check which fell into the hands third party who filled 
out, presented for payment, and was paid without proper identi- 
fication. The court held: Where depositor signed check blank, and 
the same was lost stolen, and was filled scoundrel, who in- 
serted the name Brown, and indorsed the same name, the bank 
had authority pay the check the person who represented him- 
Brown, and, having paid such money, could not lawfully deduct 
from the drawer’s deposit.’’ 


That case closely analogous the one bar. the body 
the opinion stated: 

rule well established that bank which check drawn 
must ascertain its peril the identity the person named therein 
payee. Where check presented for payment person who 
unknown the bank, becomes the imperative duty the bank 
require him properly identify himself the payee named the 
check. For its own protection the bank may further. may refuse 
payment until the stranger brings person whom the bank knows 
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financially responsible and who willing become indorser. 

appellant had paid the check person who truth was 
Brown, although person other than the Brown who was 
the agent Reynolds, then would have different question with 
which deal. But that the bank paid the check some unknown 
person who represented himself Brown, and whom the 


this case, proper identification would have disclosed that the 
person presenting the check was not the payee, Helen Cuffner. Im- 
mediately, the bank would have been placed upon notice fraud the 
transaction. failed perform its legal duty the premises and 
must suffer the consequences. 

The judgment the circuit court Harrison County affirmed. 

Affirmed. 


TRUSTEE SURCHARGED WITH AMOUNT 
UNNECESSARY EXPENDITURE 


Schinasi’s Estate, Surrogate’s Court, New York County, New 
York, 294 Supp. 400 


bank, acting trustee under will, had its personnel two 
men very wide experience real estate matters, one whom 
was especially versed hotel management. The trustee, neverthe- 
less, employed outside expert survey the possibilities re- 
habilitating, modernizing, hotel premises which formed part 
the trust estate and paid the expert $5,000 for his services. was 
held that the expenditure was unjustified and that the trustee would 
allowed credit for the expenditure the extent $500 only. 


Proceedings the matter the estate Morris Schinasi, wherein 
the corporate trustee filed account which objections were made. 

Decree accordance with opinion. 

Wright, Gordon, Zachry Parlin, New York City, for trustee. 

Szold Brandwen, New York City, for objectors. 

John Godfrey Saxe, New York City, special guardian for infants. 


DELEHANTY, this accounting the sole question presented 
the objections the propriety payment $5,000 made the 
accounting trustee for survey the possibilities rehabilitation, 
reconstruction, modernization hotel premises held the capital 
the trust. The premises question the northwest corner 
Broadway and Seventy-Second street, Manhattan, New York City. 
August, 1934, when the criticized disbursement was first under con- 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §467. 
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sideration the trustee the ground floor the premises was largely 
stores leased separate tenants while the remainder the 
building was operated hotel under lease which produced rental 
$25,000 annually. that time the hotel operations apparently were 
insufficient cover the entire rent due from the hotel tenant and there 
was repeated request for reduction rent. The real estate de- 
partment the trustee had under advisement generally the problems 
relating the property and apparently regarded the building one 
its major problems. Eventually the matter was taken with one 
the vice presidents the trustee who determined obtain advice 
outside the regular employees the institution. 

The proof shows that this vice president sent for the person whose 
employment followed and said him that wanted generally 
know what about this hotel premises. The testimony that the 
expert hired was told substance report the vice president 
and consider himself engaged the rate $1,000 month without 
anything being said respecting the length his employment. There 
wide experience building construction and the handling 
problems affecting large units real estate. the time his employ- 
ment had retired from executive position considerable im- 
portance and was doing consulting work the sort for which was 
employed. There doubt that while active his own business 
was compensated rates very much excess the amount fixed 
his monthly compensation. There doubt that considered various 
plans for the demolition, the rehabilitation, and the reconstruction 
the property and that reported these plans. 
the hiring, testified to, was the rate $1,000 month 
and while the expert employed continued his service from August, 
1934, March April, 1935, was paid not monthly basis but 
irregularly and received total $5,000. The question here presented 
whether any part and, so, how much such payment may 
the trustee its accounts. has charged the entire amount 
the capital the trust asserting that was necessary and special 
expenditure required made the effort preserve the principal 
the trust estate. The trustee asserts that the studies made, while 
not acted on, had been guide and will continue guide the 
trustee connection with its management and handling the prop- 
erty. For these reasons asserts that the expenditure was and will 
value the trust estate. asserts that the property was 
large value and the risk loss substantial and the problems pre- 
sented the prospective failure the hotel tenant out the or- 
dinary routine building management that was justified obtaining 
outside expert advice and paying for it. 

behalf objectants (both life tenant and remainderman) 
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denied that the work was necessary that the expenditure was jus- 
tified. asserted that the work was wholly useless the trust 
because the changing conditions real estate and the income therefrom 
would make any set plans subject variation reason such 
change conditions and hence that the expenditure has been total 
loss which should borne the trustee. Objectants assert that the 
problems were not unique, that the questions presented were entirely 
within the competency persons the staff the trustee, that the 
trustee was chargeable with the duty making the inquiries and col- 
lating the facts which the expert obtained and then determining its 
course conduct without the expenditure any money. Objectants 
assert that the management compensation per cent. gross rents 
the services the sort involved determining the future 
the building. They assert that any event expenditure the sort 
here made should have been authorized the trustee until applica- 
tion for instructions had first been made and the parties interested 
the estate given opportunity heard. Finally, they say that the 
amount time devoted was wholly unnecessary and that the expendi- 
ture was wasteful the extreme and that the same data could and 
should have been collected small fraction the cost paid the 
trustee. The income beneficiary affirms upon this hearing consent 
given her attorney the expenditure $500. The remaindermen 
deny any liability whatever. 

Actually the occupancies the building were continued just 
before the studies were made and physical change the building 
resulted from these studies. The proof shows that after the various 
ideas presented the report the expert had come the attention 
the real estate committee the board directors, some one its 
members procured the opinion, apparently without charge, wholly 
different person and the basis his report and the general data 
the trustee’s possession, the whole matter projected change the 
building was dropped. 

The real estate committee the board directors had its per- 
sonnel two men very wide experience real estate matters. One 
these was especially versed hotel management problems. The 
members this committee (other than the vice president referred to) 
apparently were not consulted about the employment the expert. 
Neither were they asked express opinion about the data which 
had been collected the ordinary employees the trustee. The proof 
fails show that there was any emergency confronting the trustee 
which was beyond the competence its available facilities. The real 
estate department had sufficiently formulated the various aspects 
the problem which would confront the trustee the hotel tenant be- 
bankrupt ceased operate. There was fact immediate 
emergency except the one very common that period when tenants 


480 THE BANKING LAW JOURNAL 


were feeling the pinch the depression and were seeking relief 
means rent reductions. The situation the building had not reached 
acute crisis, and the evidence proves, there was insuperable 
continuing the operation the hotel premises before. 
is, course, not fair fiduciary ignore the conditions they 
are presented judge fiduciary results which could not have 
been foreseen. The fiduciary, however, was obliged use reasonably 
the facilities its command. the corporate fiduciary, 
represents that has facilities not available the individual who 
inexperienced business. corporate fiduciary presumably 
equipped handle even serious problems the administration real 
estate and without burdening the property its charge beyond 
the standard compensation fixed law. This fiduciary was shown 
have had personnel adequately equipped handle this problem. 

Here the burden was the fiduciary show the need for this 
expenditure and for this substantial tax upon the capital the estate. 
the view the court that that need has not been shown, and hence 
that the expenditure has not been justified. the extent $500, the 
expense allowed charge against income, but this allowance 
made solely because the express consent the allowance placed upon 
the record behalf the income beneficiary. The balance wholly 
disallowed. 

Submit, notice, decree settling the account accordingly. 


MORTGAGE TRUST FUND CERTIFICATE 
FRAUDULENTLY ISSUED 


Harr Market Street Title Trust Co., Supreme Court 
vania, 190 Atl. Rep. 903 


mortgage trust fund not payable order bearer 
and transferable only the books the trust company issuing it, 
non-negotiable. Where such fraudulently issued 
officer the trust company and transferred holder 
due course for value, the latter will not allowed 
against the trust company. Since the certificate non-negotiable, 
purchaser, even good faith, gets better title than the person 


from whom bought it, this case the officer who fraudulently 
issued it. 


Assumpsit Luther Harr, successor William Gordon, 
Secretary Banking the Commonwealth Pennsylvania, receiver 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §898. 


THE BANKING LAW JOURNAL 481 


the Marion Title Trust Company Ardmore, against the Market 
Street Title Trust Company (now, merger, Integrity Trust Com- 
pany) for the value certain mortgage trust fund the 
Market Street Title Trust Company. Verdict was directed for the 
defendant, the plaintiff’s motion for judgment non obstante veredicto 
was overruled, and judgment the verdict was rendered favor 
the defendant. From the refusal his motion for judgment, the plain- 
tiff appeals. 

Affirmed. 

Joseph Somers, Philadelphia, Morris Gerber, Norristown, 
Gerald Flood, Sp. Dep. Atty. Gen., Willis Daniels, Harrisburg, and 
Charles Margiotti, Atty. Gen., for appellant. 

John Stokes Adams, Adams, Childs, Lukens, and Ran- 
dolph Childs, all Philadelphia, for appellee. 


BARNES, J.—The plaintiff, receiver for the Merion Title 
Trust Company Ardmore, seeks recover the sum $7,500 the 
face amount, and also the interest due upon mortgage trust fund cer- 
alleged have been issued under date June 1929, the 
defendant, Market Street Title Trust Company, which subsequently 
merged with the Integrity Trust Company. The stands 
the name George Weldy, who was the trust officer defendant, 


and who assigned collateral for loan the Merion Title Trust 
Company. The defendant denies liability upon the alleging 
that consideration was paid therefor, and that was fraudulently 
issued its trust officer. contends that plaintiff, bona fide holder 
for value the certificate, assignee Weldy, precluded from 
recovery because the fraud and absence consideration the is- 
suance the certificate. 

The facts are not dispute and appear from the evidence fol- 
lows: declaration trust dated November 16, 1928, the Market 
Street Title Trust Company created mortgage trust fund account. 
Under the terms this declaration the company authorized its trust 
officer receive deposits money invested first mortgages and 
issue the depositors for the amount their respective deposits 
guaranteed mortgage trust fund ‘‘in the name and under 
the seal the company, signed its President, Vice-president and 
duly attested its Secretary Assistant Secretary and registered 
its Trust Department and its Trust Officer Assistant 
Trust 

The certificate here suit was allegedly one these mortgage trust 
fund certificates and recited that Weldy had deposited $7,500 with the 
company, which sum was held it, together with other sums 
similarly received, separate mortgage trust fund, and invested 
the company. set forth that the would the interest 
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accruing the mortgages purchased, and would pay therefrom 
interest the fund deposited, the rate per cent. per annum 
the registered owners the certificates. After providing for certain 
compensation, expressly set forth the guaranties the company (1) 
pay the interest until maturity, and (2) pay the sum 
represented the certificate the end five years from the date 
was issued. The certificate was transferable only assignment upon 
the books the company Philadelphia, the person whom the 
same was issued his duly authorized attorney legal representa- 
tive. 

After the merger the trust companies February 28, 1930, 
Weldy was retained the Integrity Company the capacity trust 
officer, the office previously occupied the Market Street Title 
Trust Company, where had custody the mortgage certificate book. 
This was bound book certificates, each certificate having stub 
from which could detached, and contined least 248 certificates. 
Prior the merger certificates only had been issued. 

about September 1931, Weldy removed certificate No. 248, 
the one here suit, with its corresponding stub from the book cer- 
obtained the signature Moore, the former vice 
president the Market Street Title Trust Company, and then filled 
his own name depositor upon the face the certificate. forged 
upon the name the secretary that company, and affixed its 
corporate seal, dating the certificate back June 1929. Finally, 
trust officer, duly certified upon the certificate its registration his 
name. Although the certificate recited that Weldy had deposited $7,500 
with defendant, had fact paid nothing for the certificate. did 
not register the books the company was done all other 
cases, but destroyed the stub the certificate effort prevent 
discovery the fact that had been issued. 

September 1931, Weldy delivered the certificate, together with 
assignment thereof executed him, the Merion Title Trust 
Company Ardmore, collateral security for loan $5,500 made 
that bank him the time. October 28, 1931, the Secretary 
Banking entered into possession the Merion Title Trust Com- 
pany, and included among the assets this closed bank was the 
here question. Upon the maturity date the certificate the 
secretary demanded payment thereof defendant. Payment was re- 
fused, whereupon receiver instituted this suit. 

the trial the court below directed verdict for defendant, over- 
ruled plaintiff’s motion for judgment non obstante veredicto, and sub- 
sequently entered judgment the verdict favor defendant. Plain- 
tiff has taken this appeal from the refusal his motion for judgment. 

Since there controversy the facts, the question presented 
here whether the rights plaintiff the bona fide holder the 
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certificate can rise higher than those Weldy, the assignor the cer- 
whether the claim upon the certificate subject all the 
defenses existing between the original parties thereto. 

Plaintiff earnestly contends that the defendant precluded from 
setting defense claim upon the certificate the fraud 
Weldy and the absence consideration, because Weldy was the agent 
the defendant, and argues that his act issuing the certificate must 
treated the act the defendant, that the defendant accord- 
ingly bound the representations fact contained the certificate 
and relied upon plaintiff taking bona fide holder for value. 
Our attention has been called cases! which recovery has been al- 
lowed the innocent holders certificates for the capital stock 
corporation where the certificates have been fraudulently negligently 
issued the officers the company, and urged that the same 
principle should applied the present case mortgage trust cer- 
tificate. While true that there are cireumstances where corpora- 
tion may held liable bona fide holder its stock fraudulently 
negligently issued its officers, are not convinced that the facts 
the present case call for the application that principle. Here 
have obligation corporation for the payment money. 
different its nature from certificate for shares, which evidence 
ownership interest the capital stock the corporation. The 
change that stock ownership governed established rules not 
applicable other documents, particularly obligations for the pay- 
ment money. See Uniform Stock Transfer Act May 1911, 
126 (15 301 seq.). seems that the cases deal- 
ing with certificates stock are distinguished from the present 
case, where there primarily involved the question whether the cor- 
poration can set against the assignee its nonnegotiable promise 
for the payment money the defenses which has against the assignor 
the instrument. 

The certificate upon which this suit brought clearly not nego- 
tiable. This appears from the face the certificate itself. 
Not only not payable order bearer required section 
the Negotiable Instruments Law (Act May 16, 1901, 194, chap. 
only assignment upon the books the defendant the person 
whom was issued, his duly authorized attorney. Such require- 


*Mount Holly Paper Co.’s Appeal, Pa. 513; Kisterbock’s Appeal, 127 Pa. 
601, 381, Am. St. Rep. 868; Dollar Sav. Fund Trust Co. Pittsburg 
Plate Glass Co., 213 Pa. 307, 916, Ann. Cas. 248; Greensburg Co. 
Aspinwall-Delafield Co., 266 Pa. 160, 109 631; Krall Lebanon Valley Sav. 
Loan Ass’n, 277 440, 121 405; Bank Ky. Schuykill Bank, Pars. Eq. 
716, Am. St. Rep. 185; New York Oo. Schuyler, 30; 
Cincinnati Ry. Co. Citizens’ Nat. Ohio St. 351, 249, 
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ment the negation negotiability. Moreover, the certificate requires, 
have seen, the performance specified acts addition the 
payment money, which also impairs its negotiability. 

Since the certificate not negotiable, this action assumpsit 
recover upon can maintained the name the plaintiff (the 
assignee) only virtue the rights conferred upon him the Act 
May 28, and plaintiff’s suit must encounter and satisfactorily 
answer all the defenses, set-offs, and counterclaims the defendant 
obligor available against the original depositor obligee, like manner 
assignment the certificate had been made. other words, 
every defense against this instrument Weldy’s hands available 
defendant against this instrument the hands any assignee 
Weldy, subsequent holder it, provided that such defense based 
facts existing the time the assignment, arising thereafter 
prior knowledge the assignment the defendant. The right 
plaintiff commence and prosecute this action his own name for 
the recovery the money mentioned the certificate may exercised 
only, the act says, ‘‘in like manner the person persons whom 
the same was were made payable might could have done.’’ 
clear, therefore, that plaintiff can prosecute this action only like 
manner Weldy could have done, and his claim subject all the 
defenses available defendant against Weldy, the assignor the 
certificate. 

The principle law well established that assignee non- 
negotiable specialty bringing suit his own name, who fails make 
inquiry the obligor, subject the defenses which the obligor might 
set against the assignor. Rundle Ettwein, Yeates, 23; Lane 
Smith, 103 Pa. 415; Janes Benson, 155 Pa. 489, 752, Am. 
St. Rep. 899; Myerstown Bank Roessler, 186 Pa. 431, 963; 
Volk Shoemaker, 229 Pa. 407, 933; Levy Gilligan, 244 Pa. 
272, 647; Allinger Melvin, 315 Pa. 298, 172 712; Gordon, 
Banking, Anthracite Trust Co., 117 Pa. Super. 544, 178 
406. See, also, Restatement Contracts, 167, which con- 
formity with these cases. 

our opinion the fraud Weldy the issuance the certificate, 
and the fact that paid consideration for it, are defenses available 
defendant this action, and are complete bar recovery the 
plaintiff. 

The order the court below affirmed, the cost appellant. 


“Tt shall and may lawful for the person persons, whom the said bonds, 
specialties notes are assigned, endorsed made over aforesaid, his, her 
their own name names, commence and prosecute his, her their actions 
law, for recovery the money mentioned such bonds, specialties notes, 
much thereof shall appear due the time such assignment, like 
manner the person persons whom the same was were made payable 
might could have done.” 
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NOTE SECURED CHATTEL MORTGAGE 


Continental Bank Trust Co. Bouterie, Court Appeal Louisiana, 
169 So. Rep. 812 


person borrowed money from company note 
secured chattel mortgage automobile. The note was also 
signed two others co-makers. was subsequently negotiated 
the plaintiff bank. The note contained provision that 
delay the part the holder exercising any rights should oper- 
ate waiver such rights. The borrower fell arrears and the 
bank neglected enforce the chattel mortgage against him until his 
financial condition became such that was impossible collect from 
him. was held that this did not discharge the co-makers from 
liability whether they were regarded co-makers accommoda- 
tion indorsers. 


Action the Continental Bank Trust Company liquidation 
against Bouterie and another. From adverse judgment, plain- 
tiff appeals. 

Reversed, and judgment ordered for plaintiff. 

Talley Richardson, Bogalusa, and Marcus Corkern and 
Sessions, all New Orleans, for appellant. 

Benj. Miller, Bogalusa, for appellees. 


OTT, March 16, 1932, Anthony Fiorenza and the two defend- 
ants this suit, Bouterie and Hymel, signed note co- 
makers payable the order the Continental Credit Corporation for 
the sum $195.74, with per cent. interest per month, payable 
monthly installments, beginning one month after date. The note 
bound the makers, signers, indorsers, guarantors, sureties, and each 
solido for the payment the said note. The note contained the fol- 
lowing additional provisions its face: 


pay any installment this note, fulfill any 
the obligations herein undertaken, shall ipso facto without demand 
notice, mature all remaining installments this note, together with 
interest, costs and attorney’s fees hereinafter set out. The makers 
this note and the endorsers, guarantors and sureties hereon, hereby 
severally waive presentment for payment, demand notice non-pay- 
ment, protest and all pleas division and discussion, and agree that 
the time payment hereof may extended from time time, one 
more times without notice such extension extensions and without 
previous hereby binding themselves solido, unconditionally 
and original promissors, for the payment hereof, principal, in- 
terest, costs and attorney’s fees. delay the part the holder 
exercising any rights hereunder shall operate waiver 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §759. 
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such rights. Should this note not paid maturity when due 
demandable herein provided, placed the hands at- 
torney for collection compromise, the makers, endorsers, guarantors, 
and surities and each them hereby agree jointly, severally, and 
solido pay the fee such attorneys, which fees are hereby fixed 
fifteen per cent. (15%), the amount then due this note, with 
interest and costs, said fee not less than ten dollars ($10.00). 
This note and any extension renewal thereof shall secured the 
pledge the securities property listed and described hereinabove 
and/or the reverse hereof.’’ 


The note shows its face that mortgage one 
Chrysler sedan automobile. The paraph Brock, notary 
identifies the note with act chattel mortgage passed before him 
the same day the note was executed. the back the note appears 
the indorsement the Continental Credit Corporation, Waldo Pitkin, 
vice-president, and also the indorsement the Continental Bank 
Trust Company, Waldo Pitkin, assistant cashier. 

The copy the chattel mortgage annexed the petition shows that 
Anthony Fiorenza alone signed the chattel mortgage. The suit 
against Bouterie and Hymel co-makers, but plaintiff reserves all 
its rights against the estate Fiorenza who now dead. The plaintiff 
asks for recognition its chattel mortgage the property described 
the act mortgage, but, Fiorenza the only party the act 
mortgage and not party the suit, follows that ad- 
judication can made this suit with reference the chattel mortgage. 

The two defendants filed joint answer making what, effect, 
general denial the allegations the petition. They allege way 
special defense, that they signed said note for the 
Fiorenza, and they received consideration whatever therefor, all 
which was well known its agent, Brock; that shortly after 
said note was signed them for the accommodation said Fiorenza, 
they received notice from said agent advising them that Fiorenza was 
arrears said note, whereupon they called said local agent 
plaintiff and requested that action taken against Fiorenza; that 
shortly thereafter Fiorenza sold the automobile which secured said note; 
that learning the sale the automobile, they requested 
agent seize the car and enforce the chattel mortgage, but the said 
agent refused so; that because the laches and negligence 
said agent enforcing said note and mortgage against Fiorenza, his 
assets have been sold and placed beyond the reach his creditors, and 
they have been deprived any chance recovering anything from the 
real maker the note. They aver that reason the acts plain- 
agent, they have been released from liability said note. 

Judgment was rendered the trial court sustaining this special 
defense, and rejecting plaintiff’s demand against these two defendants. 
From that judgment, plaintiff appeals. 
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appears that Brock was the local agent the credit corporation 
and handled all matters pertaining the note, including the receipt 
payment thereon. Payments were made him from time time 
Fiorenza, most which went pay interest. The balance due the 
principal when the suit was filed was $164.63. The last payment 
eredited the principal April 16, 1934. the note was 
then long past due and payments were being made the agent the 
original payee, think the present plaintiff stands exactly the same 
situation the original payee would have stood had been the plain- 
tiff. However, view the conclusion have reached the case, 
this point becomes importance. 

obvious that these two defendants are claiming discharge 
the note the ground that they are merely accommodation endorsers 
and therefore only secondarily liable the note. The laches and 
negligence plaintiff through its agent failing enforce the obli- 
gation against the person primarily liable can rest only upon the theory 
that these two defendants are secondarily liable indorsers. The note 
being negotiable form governed the Negotiable Instruments 
Law, Act No. 1904. 

Under section 192 this law the person primarily liable 
negotiable instrument the person who, the terms the instrument, 
absolutely required pay it. All other parties are secondarily liable. 
Section 120 provides the six different ways which person secondarily 
liable discharged. Section defines accommodation party one 
who signs the instrument maker, drawer, acceptor, indorser, with- 
out receiving value therefor, and for the purpose lending his name 
some other person. Such person liable the instrument 
holder for value, notwithstanding such holder the time taking the 
instrument knew him only accommodation party. 

accommodation maker, guarantor, indorser may only 
accommodation party the principal maker, entitled reimburse- 
ment from him pays the note, yet, the payee holder, such ac- 
commodation maker, guarantor, indorser will primarily and un- 
conditionally liable, the note its face, provides that the makers, 
indorsers, guarantors, and sureties are liable solido, and they bind 
themselves unconditionally for the payment the note. This principle 
has been firmly embedded our jurisprudence since the leading case 
this point Bonart Rabito, 141 La. 970, So. 166. 

that case accommodation indorser claimed discharge the 
note for the reason that the holder had granted second extension 
the principal debtor without the consent the accommodation en- 
dorser. The note which the accommodation indorser signed contained 
the provisions its face that the signers, indorsers, guarantors, and 
sureties, and each them, solido, promised pay the note. The 
court held that the accommodation indorser was bound the pro- 
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visions contained the face the note, and she had bound herself 
therein unconditionally, she was primarily liable the holder the 
same manner and the same extent the real maker. 


the more recent case Central Finance Company Martin al. 
(La. App.), 157 So. 149, three men signed note makers, which 
note contained provisions almost identical with the note sued the 
present case. The principal debtor secured extension under the 
Bankruptcy Law (11 202), and the other two signers 
alleging that they were only accommodation makers, and therefore sec- 
ondarily liable, claimed the same extension had been granted the 
principal debtor under the Bankruptey Law (11 204) 
granting persons secondarily liable the same extension granted 
the principal debtor. Following the principle announced the Bonart- 
Rabito Case the Orleans Court Appeal held that, inasmuch the 
two defendants had bound themselves insolido with the principal debtor 
and had unconditionally promised pay the note, they were primarily 
and not secondarily bound the holder. Therefore, the granting 
the extension the principal debtor did not relieve them their un- 
conditional promise pay the note. 

will appear from the note sued this case, these two de- 
fendants have bound themselves solido with Fiorenza, and have un- 
conditionally promised pay the note. Regardless whether not 
they are accommodation indorsers co-makers they are liable the 
holder the same extent and the same manner Fiorenza. They 
are therefore not position plead against the holder any other 
defense than Fiorenza could plead were party the suit. All 
three being primarily bound the holder, they can only discharged 
one the ways provided for the discharge negotiable instrument 
party primarily bound thereon, and cannot avail themselves the 
provisions section 120 the Negotiable Instruments Act, which 
section applies the discharge parties secondarily liable. course, 
the principal maker, Fiorenza, these two defendants may be, and 
according the testimony are, accommodation makers, and, they 
pay the note, they have their recourse against the principal maker for 
reimbursement. 

these two defendants not allege attempt prove any fraud 
misrepresentation signing the note, they are bound all its 
terms. Not only did they bind themselves solido and unconditionally 
pay the note, but they also agreed that delay the part the 
holder exercising any rights thereunder would operate waiver 
such rights. makers, they felt that the failure the holder 
enforce the mortgage the car was jeopardizing their interests, 
they had the right pay the note and become subrogated the security. 
The failure the holder take such action did not release these two 
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defendants who were bound solido with Fiorenza makers the 
note. Morris Plan Bank Glockner (La. App.) 161 So. 792. 


The evidence shows that there balance due the note sct 
forth the petition. 


For the reasons assigned, ordered that the 
from and the same hereby avoided, and 
now ordered, adjudged, and decreed that there judgment herein 
and against the defendants, Bouterie and Hymel, solido, 
the sum together with interest thereon the rate 
per cent. per month from May 16, until paid, plus per cent. 
attorneys’ fees, and costs both courts. 


CHECKS DEPOSITED SUBJECT COLLEC- 
TION CASH 


Hardee (defendant) George Price Co., Inc. (plaintiff), United 
States Court Appeals for the District Columbia, 
Fed. Rep. (2d) 497 


Where checks are deposited and listed deposit slip provid- 
ing that the credit may not drawn against until the checks have 
been collected cash, the bank will not liable the depositor 
refusing for insufficient funds check drawn the depositor 
and presented prior such collection 

this case appeared that, August 7-9, 1930, the plaintiff, 
Price Company, had checking account the Federal American 
National Bank amounting $1,536.46. the 7th, drew check 
favor casualty company for $1,787.59. The check was pre- 
sented the 9th, which was Saturday and payment was refused 
because insufficient funds. Monday, the 11th, the check was 
again presented and again refused for the same reason. also 
appeared that, August 11, the plaintiff company deposited checks 
aggregating $599.55. The deposit slip which these checks were 
listed contained provision that the given was provisional 
only and that the bank could refuse any check drawn against the 
credit until the checks had been actually paid money. 

this action which was brought against the bank’s receiver, 
subsequently appointed, was held that the bank was not liable 
damages the plaintiff company. 


Suit the George Price Company, Incorporated, against Cary 
Hardee, receiver the Federal American National Bank Trust 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1162. 
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Company, successor the Merchants Bank Trust Company. From 
adverse judgment, defendant appeals. 

Reversed and remanded. 

Huston Thempsor and Herbert Ward, both Washington, C., 
for 
Foster Wood, Washington, C., for appellee. 


J.—Appellee corporation formerly engaged busi- 
ness the Columbia agent the Commonwealth Casualty 
Company Philadelphia for the writing bonds and casualty insur- 
ance. shall speak ‘‘the company.’’ Appellant the re- 
ceiver insolvent national bank, and shall speak him here- 
after ‘‘the bank.’’ There was verdict and judgment for the plain- 
tiff. 

August 7-9, 1930, the company had balance its credit the 
bank $1,536.46. the former date drew its check for the sum 
$1,787.59 payable Commonwealth Casualty Company. This check 
was presented for payment August 9th (Saturday) and payment re- 
fused. the 11th (Monday), the check was again presented and again 
refused because ‘‘not sufficient funds according our books.’’ Protest 
notices were that same day early the next day forwarded the 
bank its correspondent bank Philadelphia and the 
payee the check. 

The evidence shows that August 11th, some time during banking 
hours, the company delivered the receiving teller the bank de- 
posit aggregating $599.55 made checks drawn sundry banks 
the District Columbia. The deposit slip contained the following 
printed provision: 


making deposits the depositor agrees with the Merchants Bank 
Trust Co., Washington, C., that credit allowed for items this 
any other bank party only provisional and until the proceeds 
thereof, money, are actually received this bank items found 
good the close business the day which they are deposited 
such items may charged back the depositor’s account regardless 
whether not the item itself can returned; that said Bank may 
decline payment any check drawn such deposits until the items 
this deposit, though credited, are actually paid money; [that any 
failure enforce these rights the bank shall not construed 
waiver The deposit appears have been made with the re- 
quest that called the attention Mr. Donoghue, treasurer 
the bank. Donoghue was out when the deposit was made and did not 
return his desk until after his return found the 
deposit slip with checks attached, and order ascertain, advance 
presentation, the checks making the deposit were good, tele- 
phoned local bank which some the checks were drawn around 
3:30 quarter and was informed that the checks were 
probably good. Immediately thereafter telephoned the collecting 
bank with the purpose forestalling dishonor the company’s check 
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and was informed that that check was then the hands notary 
protested. told the collecting bank that had deposit and 
requested that the check presented the next day for payment, and 
after this conversation ledger entry was made the account the 
company with the bank, item uncollected checks. 


The only other direct evidence bearing this feature the case 
was that the witness Mathieson, the notary public who handled the 
check for protest. testified that received the check about 3:30 
August 11th and presented between 3:30 and o’clock teller 
the bank, who declined payment for the bank the ground that the 
books showed that the company had not then provided funds for pay- 
ment. 

The president the company testified that received notice the 
protest August 12th (the day following), and went the bank and 
had interview with Donoghue; that together they went the book- 
keeping department and Donoghue examined the account and said, 
check perfectly good and the account perfectly good and 
cannot understand it’’; that Donoghue then telephoned the collecting 
bank and found out the check was still there and once sent someone 
down the bank with money pay the check and that subsequently, 
the request witness, Donoghue wrote treasurer the bank 
letter the Casualty Company which informed that company 
the check had been returned the result error the part 
the bank. Donoghue contradicted the evidence the witness all 
respects except the letter, which said had written the re- 
quest the company purely accommodation save from em- 
barrassment with its principal. 

the close plaintiff’s case and again the close all the evi- 
dence, motion was made for directed verdict and denied. view 
the conclusion have reached respect the error the court 
instructing the jury, and especially view the unsatisfactory 
and fragmentary certificate the evidence, think unnecessary 
pass upon this assignment error. 

After the motion was overruled, the bank requested the court 
charge the jury the following words: ‘‘The jury are instructed 
matter law that the contract the deposit slip the contract 
between the depositor and the bank, and they find from reasonable 
preponderance the evidence that the deposit slip issued the plain- 
tiff provided that [here follows the language contained the deposit 
slip and hereinabove quoted] then the burden upon the plaintiff 
prove reasonable preponderance the evidence the amount 
money the hands the defendant owing the plaintiff equalled 
exceeded the amount the plaintiff’s check the time the said check 
was presented and payment refused, and unless they find from 
reasonable preponderance the evidence, then their verdict should 
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for the defendant.’’ This prayer was denied the court and 
exception allowed, and may noted passing that there noth- 
ing the general charge the court which directly indirectly in- 
structs the jury the legal effect given the language printed 
the face the deposit slip. think the proposed instruction cor- 
rectly states the applicable law that respect and that was error 
the court refuse instruct the jury. The evidence shows that the 
company was familiar with the different forms deposit slips used 
the bank and that the deposit the present instance was made delib- 
erately the president the use the particular deposit form 
which have referred. There here claim waiver the con- 
ditions the restrictive provisions, that there was ever any agree- 
ment understanding concerning the right the company draw 
against uncollected checks deposited the present instance, any 
custom contrary the provision. true there was evidence that 
the deposit question was entered the books the bank the 
August (the day dishonor), but the uncontradicted evidence 
this regard that was entered after the close business that 
day, and after the telephone conversation between the treasurer the 
bank and some official the collecting bank, and that even when en- 
tered was entered ‘‘as item uncollected 

If, therefore, the provision was binding the company and em- 
braced the terms which the deposit was accepted the bank, was 
the duty the court have instructed the jury. And think 
can say with complete assurance: 

First, that the law that when money deposited generally 
bank its ownership passes the bank and the relation debtor and 
11. 

Second, when bank receives for deposit check indorsed without 
restriction and gives credit for its depositor cash drawing 
account that the depositor may draw against the credit once, and 
there are contrary agreements understandings, title passes the 
bank and the check becomes its absolute property and the relation 
debtor and created. Burton United States, 196 283, 
302, Ct. 243, Ed. 482! Salem Elevator Works Commis- 
sioner, 252 Mass. 366, 148 220; Cragie Hadley, 131, 
537; Taft Bank, 172 Mass. 363, 387. 

Third, when check given bank for collection and deposit 
and the bank receives it—only for collection—the property the check 
remains the depositor and the relation debtor and creditor does not 
exist. Burton United States, supra, 196 283, page 303, 
Ct. 248, Ed. 482. 

Fourth, upon the deposit customer, bank, check for 
deposit his account under agreement with the bank that the 
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bank will not allow credit for the check until the check paid money 
nor permit the customer draw against the deposit thus created, the 
relationship that exists between the bank and the customer not that 
debtor and creditor but principal and agent—and these circum- 
the entry the item the the depositor the books 
the bank does not affect change this relationship. Salem Elevator 
Works Commissioner, supra; Manufacturers’ Bank Continental 
Bank, 148 Mass. 553, 699, Am. St. Rep. 598. 

Applying the principles announced above the facts this case, 
think clear that the deposit here question comes within the op- 
eration the fourth rule above and that presumptively the relation 
between the company and the bank was not that debtor and creditor 
but that principal and agent, and that different and contrary re- 
lationship can shown only proof that the bank had either waived 
the agreement long continued custom otherwise— 
had induced the company believe that would not enforced. 
And, have seen, the evidence fails either. this view 
hold that the company, advisedly using the deposit slip containing 
the printed rules with relation the terms upon which the bank would 
accept the deposit, must deemed have acquiesced therein, and that 
the printed provisions were prima facie the contract between the com- 
pany and the bank. 

This holding line with the great weight authority this 
country. Indeed, most the cases the point saying that, 
writing standard form, for instance railroad ticket, telegraph 
message, bill lading, delivered one two contracting parties 
the other and accepted without objection, binding upon the 
latter whether informs himself its contents not. And the same 
rule has been applied nearly all the states which the question has 
arisen the case rules printed bank pass-books and deposit 
slips. See Burrill Dollar Savings Bank, Pa. 134, Am. Rep. 
669; Bulakowski Savings Bank, 270 Pa. 538, 113 553; Semingson 
Bank, 162 Minn. 424, 203 412; Macon Grocery Co. Bank, 
Ga. App. 74, 155 57; Salem Elevator Works Commissioner 
(Mass.), supra; Chase Waterbury Bank, Conn. 295, 37, 
329, Ann. Cas. 96; Ladd Augusta Bank, Me. 510, 
194; Cosgrove Provident Inst., Law, 653, 617; Schoen- 
wald Bank, 418; Gifford Rutland Bank, Vt. 108, 
340, 794, Am. St. Rep. 744; Wegner Bank, Wis. 

the instant have shown, the evidence that there 
were several forms deposit slips, with all which the company was 
familiar, but notwithstanding this the deposit question was made 
the form containing the printed matter set out above. One the 
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conditions this printed form that the depositor may not withdraw 
the amount the deposit until the bank has received payment 
money. using this form, the company assented this provision. 

these circumstances was the duty the court have instructed 
the jury, requested the defendant; and, because the court re- 
fused so, the judgment must reversed and the cause remanded 
for new trial. 

Reversed and remanded. 


SELLING INFORMATION UNCLAIMED 
BANK DEPOSIT 


Singer Karron, Municipal Court the City New York, 294 
Supp. 566 


The plaintiff told the defendant that had information which 
would lead the ‘‘recovery’’ certain money which the defend- 
ant was entitled. The defendant agreed pay the plaintiff fifty 
per cent. any amount ‘‘recovered.’’ The plaintiff then informed 
the defendant small bank deposit, which the bank had ad- 
vertised, required statute, because there had been deposit 
withdrawal for the preceding five years. The defendant had the 
passbook his possession and was fully aware the existence 
the deposit. was held that the plaintiff could not recover half 
the deposit, which claimed, the reason being that the defend- 
ant’s agreement pay was not based valid consideration. 

decision, somewhat similar the decision referred above, 
Gierth Fidelity Trust Company, J., 115 Atl. Rep. 373, which 
was published the March, 1922, issue the page 117. 

this case appeared that, 1912 the plaintiff deposited 
$22,505 trust company. subsequent illness caused him lose 
all recollection the deposit. officer head department, 
employed the trust company and having charge the depositor’s 
told the plaintiff that knew where the latter had over 
$25,000 deposit and offered reveal that knowledge the plain- 
tiff would agree pay him $10,199.53. bargain was made 
this basis, and the plaintiff thereupon drew three checks the 
trust company for the sum agreed. The officer collected the checks 
and deposited $8,000 with broker the name relative. The 
officer had knowledge the plaintiff’s abnormal mental condition 
and concealed from him his connection with the trust company. 
The plaintiff brought action, naming the trust company, the officer. 
the broker, and the relative defendants, and asked for decree 
directing each the defendants restore the amounts respectively 
withheld them. was held that the plaintiff was entitled the 
relief asked for. 


NOTE For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §433. 
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Action Frank Singer against Louis Karron. 

Judgment for defendant dismissing the complaint. 

Pariser Pariser, New York City (Milton Pariser, New York 
City, counsel), for plaintiff. 

Morris Stern, Brooklyn (Emanuel Silverman, Brooklyn, 
counsel), for defendant. 


LAZARUS, J.—The plaintiff engaged unique and nondescript 
business. Apparently was inspired the provisions section 134 
the Banking Law. 

that section required that during the first ten days 
September each year, every bank should report the superin- 
tendent banks true statement all deposits made with the bank 
and all dividends declared and interest which the first day 
August preceding such report amounted $50 over and had re- 
mained unclaimed for five years then next also requires 
that every bank which reports unclaimed deposits, dividends, in- 
terest under the provisions this section, shall cause published 
newspaper designated the superintendent and published the 
city which the bank true copy such report, exclusive 
the and amounts due depositors. 

The opening entry defendant’s account with Manufacturers Trust 


Company (Special Interest Department) dated July 1929, and 
shows that had his the sum $143.68. deposits 
withdrawals were made for little over five years. September, 1936, 
pursuant the foregoing statute, defendant’s account was published 
unclaimed deposit. 

result correspondence initiated the plaintiff, the defend- 
ant signed the following retainer agreement prepared the 


the undersigned, being informed Frank Singer John 
Street, New York, that has information which believes will lead 
the recovery certain money which may entitled, dating 
about the year 1919 when resided 779 New Jersey Avenue, Brook- 
lyn, New York, and being desirous recovering the said funds 
reason thereof, hereby employ the said Frank Singer furnish the 
said information and arrange for and make the said recovery and 
hereby agree pay the said Frank Singer, immediately upon recov- 
ery, fifty (50%) per cent any amount actually recovered result 
the said information. 

hereby state that have information regarding any money 
which may entitled from any source whatever dating about the 
year 1919 when resided 779 New Jersey Avenue, Brooklyn, here- 
inabove described and which money now held some other party 
parties, except that shall not obligated the said Frank Singer, 
for any services any expenses the event the said money the re- 
thereof shall have any connection with any money due owing 
friends, from the regular course present business. 
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understood that shall not obligated the said Frank 
Singer for any services any expenses, the event recovery 
possible can made result the said 


Upon receipt this retainer the plaintiff wrote defendant in- 
forming him the existence the foregoing bank account which, with 
accrued interest, then amounted $175.04. 

this action, the plaintiff claims performance, and seeks recover 
per cent. $175.04. 

seems the plaintiff’s business not per illegal. Cf. Neander 
Tillman, 232 App. Div. 189, 249 559. 

Under our system law, the products ideas inventive genius 
may protected for limited periaod copyright patent-right 
law. However, the originator possessor naked ideas informa- 
tion, they are not susceptible sale use without disclosure, cannot 
protect himself except some contract which will guard, regulate and 
compensate the disclosure. 

And so, well settled that information may valid considera- 
tion for promise pay for it, and may the subject bargain and 
sale, contract. Bristol Equitable Life Assur. Soc. New York, 
132 264, 506, Am. St. Rep. 568; Keller American 
Chain Co., Inc., 255 94, 174 74; Haskins Ryan, 
330, 332, 566. 

However, constitute valid consideration, the information must 
new novel and valuable, thought so. Shapiro Press 
Publishing Co., Inc., 235 App. Div. 698, 255 899; Soule 
Bon Ami Co., 201 App. Div. 794, 195 574. 

the facts, satisfied that the defendant was fully aware 
the existence his bank account, and that the information disclosed 
the plaintiff was value the defendant. The defendant pro- 
duced the passbook the trial, and there claim here that was 
lost mislaid. Hence, while the agreement recited valid considera- 
tion, the plaintiff must down defeat because complete failure 
consideration. 

Approaching the problem from different angle, arrive the 
same result. 

have seen, the nature the title ideas and information 
qualified property. While may assumed that the defendant in- 
tended take some chances, yet, clearly, also intended receive 
some species property value. There implied warranty 
title the sale personal property. Flandrow Hammond, 148 
129, 511. Any reasonable person the position 
the defendant would have interpreted the retainer agreement. 
Cf. Williston Contracts, Rev. Ed., vol. 94. Certainly the de- 
fendant did not simply intend agree divide his bank account with 
the plaintiff, perfect stranger. 
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But the defendant was fully aware the existence his bank ac- 
count, and the information which plaintiff disclosed him was not new 
novel valuable. such information, the plaintiff had title 
property right whatever. And so, again, this not merely case 
inadequacy the failure title constitutes failure 
consideration. Flandrow Hammond, 148 129, 134, 
511. 

There are additional reasons why plaintiff cannot prevail this 
action. 

view the law relating ideas and information, the plaintiff 
was justified withholding his information until after the defendant 
agreed compensate him for disclosing it. However, the plaintiff 
was not justified inveigling the defendant into agreement half 
truths. Gluckstein Barnes, [1900] (Eng.) 240, 250, 251, 
Lord said that ‘‘it trite observation that every docu- 
ment against its author must read the sense which was in- 
tended convey. And everybody knows that sometimes half truth 
better than downright falsehood.’’ 

the retainer agreement well the correspondence which 
preceded it, the plaintiff represented that had information which 
would lead the ‘‘recovery’’ certain money which the defendant 
was entitled, ‘‘dating about the year 1919 when (defendant) re- 
sided 779 New Jersey Avenue, Brooklyn, New York,’’ and that 
would ‘‘arrange for and make the said 

This offer came the defendant September, 1936. know 
now that referred account which was reported and published 
only because deposits withdrawals were made since July 1929. 

reasonable person, the defendant had right assume that 
the plaintiff had certain information with respect the rights the 
defendant, which the latter was unaware; that had intimate 
relation the year 1919; and that such information would lead 
the defendant certain damages money, some 
formal legal process. Certainly, the word did not express 
imply that defendant already was possession undisputed 
right the balance his bank account standing his Cf. 
Monterey County Cushing, Cal. 507, 512, 700. 

Obviously this business cannot thrive atmosphere candor 
and frankness. The language used the plaintiff was 
conceal rather than reveal his understanding the transaction which 
proposed. The nature plaintiff’s business makes this understand- 
able. However, doing did, ran the risk entering into 
nudum pactom instead contract. 

the Restatement the Law Contracts (vol. 71), the fol- 
lowing rule laid down: either party knows that the other 
does not intend what his words other acts express, this knowledge 


_ 
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prevents such words from being operative offer accept- 

This rule quoted with approval Williston Contracts 
Ed., vol. 95), and represents the law this state. Cf. Hughes 
Mercantile Mutual Ins. Co., 265, Am. Rep. 254. 

The foregoing rule really another way saying that ‘‘nothing 
consideration that not regarded such both parties’’ (Fire 
Ins. Ass’n Wickham, 141 564, 579, Ct. 84, 88, Ed. 
860), and that ‘‘Promissor and promisee must have dealt with 
the inducement the City New York, 234 

short, the manifestation mutual assent the terms the re- 
tainer not real, and, fact, without consideration. 

Judgment for the defendant dismissing plaintiff’s complaint. 


SCHOOL DISTRICT WARRANTS NON- 
NEGOTIABLE 


Jenkins Common School Dist. Guaranty Bond State Bank, Court 
Civil Appeals Texas, 103 Rep. (2d) 394 


Warrants issued school district other governmental 
agency are non-negotiable and are subject the defense failure 
consideration even the hands holder due course. 

The district warrant involved this case was issued 
payment for equipment which was never delivered. The school 
district notified the depository against which the warrant was drawn 
not pay the warrant. The warrant, however, was paid later 
the bank which had cashed for the payee under agreement 
that bank indemnify the depository against any loss. this 
action was held that the school district was entitled recover 
the amount the warrant from the depository, which, turn, 
passed the loss the bank which had the warrant. 


Action the Jenkins Common School District No. against the 
Guaranty Bond State Bank and others. From judgment for defend- 
ants, plaintiff appeals. 

Reversed and remanded. 

Menefee, Madisonville, for appellant. 

Brownlee Brownlee, Madisonville, for appellees. 


ALEXANDER, J.—On February 17, 1931, Frank Holoday, repre- 
senting the Universal Sanitary Equipment Corporation, sold Jenkins 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §822. 
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Common School District No. 17, Madison county, certain sanitary 
equipment thereafter installed and received payment therefor 
the following warrant voucher: 


April 15th, 1932 
Texas, Sept 17th 1931. 
Pd. 
Depository, Madison County 
the order Frank Holoday Atty the sum One Hundred 
and Forty-Five Dollars out local funds Jenkins School District 
No. Madison County, for Sanitary Equipment 


Wycough 
School District No. 
9-22-31 
Faye Grissette, County Superintendent, Madison County. 


Holoday immediately discounted said warrant the Midway State 
Bank and absconded with the funds without supplying the equipment 
contracted. Shortly thereafter and before said voucher was paid 
the Guaranty Bond State Bank North the county depository 
Madison county, the trustees the school, through their attorney, 
notified said county depository that there had been failure con- 
sideration and advised said bank not pay said warrant. The war- 
rant, however, was paid later response agreement indemnity 
Midway State Bank said county depository. Said Jenkins Com- 
mon District brought this suit against the Guaranty Bond State 
Bank recover the money paid out said warrant. Said bank 
vouched the Midway State Bank its guaranty. The court sub- 
mitted the jury certain issues whether not the instrument 
had been altered and upon the jury’s findings that had not been 
altered, rendered judgment for the defendant, denying plaintiff any re- 
covery. The plaintiff appealed. 

appears without dispute that the sanitary equipment for which 
the warrant question was issued was never furnished and con- 
sequence there was total failure consideration for the issuance 
the warrant. The trial court, however, treated the warrant nego- 
tiable instrument and denied the school district the right defend 
the failure consideration. 

appears well-settled proposition that warrants issued 
agency the government are nonnegotiable and are subject the 
defense failure consideration even the hands good-faith 
purchaser for value before maturity. Tex. Jur. 609; Tex. Jur. 
665 Lasater Lopez, 110 Tex. 179, par. 217 373; San Patricio 
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County Tex. 392; Payne First National Bank (Tex. 
Com. App.) 291 209; Lane Hunt County, Tex. Civ. App. 
315, 10; City Dublin Thornton Co. (Tex. Civ. 
App.) (2d) 302 (writ refused); Speer State, 123 Tex. 
Cr. 188, (2d) 95. Since the warrant was nonnegotiable, 
the school district had the right revoke its order payment prior 
payment the warrant the county depository, and if, notwith- 
standing the notice revocation, the county depository paid the voucher 
and there was fact failure consideration, the school district 
should allowed recover the funds the district unlawfully 
used paying said voucher. Tex. Jur. 277; Hewitt First National 
Bank San Angelo, 113 Tex. 100, 252 161; Huffman Farm- 
ers’ National Bank (Tex. Civ. App.) (2d) par. and 
authorities there cited. 

The judgment the trial court reversed and the cause re- 
manded for another trial not inconsistent with the rules above an- 
nounced. 


